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I. INTRODUCTION
The Russian economy has almost entirely privatized within the four years
following the dissolution of the Soviet Union and the introduction of the democratic reforms in Russia. The new individual entrepreneurs and the managers of
denationalized companies are discovering new windows of opportunity in fledgling Russian capitalism and, guided by the "invisible hand" of Adam Smith, are
aggressively creating a market based economy? Predictably, capital and credit
needs of new Russian businesses demand dramatic changes in the banking sector
with the introduction of a market economy.
Present day banking in Russia is a very dynamic and developing industry
searching for more efficient and effective ways to serve its clients.3 It is characterized by severe competition and at the same time increasing efforts of the
bankers to self regulate and lobby Russian government to establish a more certain
and well defined legal framework. The Central Bank of Russia (CBR) has quickly
transformed itself from a bureaucratic rubber-stamping machine of the former
Soviet Union into an efficient regulator of Russian banks.4 During the past three
years the CBR has been actively seeking advice from its foreign counterparts,
such as the Federal Reserve System in the United States, the Bundesbank in
Germany and French banking regulators. Regulatory and supervisory practices
of the CBR are improving and are moving in the direction of conformity to inter-

1. By the beginning of 1996, 75.5% of the total number of enterprises in Russia had been privatzed,
and 87.7% of the total national output was generated by private enterprises. See Neela Banejee, Russian
Communists Exploit Loan Flap, WALt.L ST. J., Feb. 14, 1996 at AI0.
2. According to the European Bank for Reconstruction and Development (EBRD) the contraction of
Russian economy stabilized and in 1996 it is expected to grow by 2%. Forecast-RussianEconomy Set to
Grow in 1996-EBRD, REUTERs, Nov. 1, 1995.
3. See generally Comment, Susanna V. Pullen, United States Foreign Banking and Investment
Opportunities:BranchingOut in the Russian Federation,a TRANSNAT'L LAW. 159, 160 (1995).
4. See Steve Liesman, Russia'sCentralBank Will Set Rates in a Step Toward Western-Stle System,
WALL ST. J., Feb. 12, 1996. at All.
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national standards. 5 Overall, the CBR is actively and firmly in the process of
implementing efficient regulatory structure.

Russian business interests are traditionally international in nature as is
exemplified by the positive trade balance of the Russian economy. 6 Removal of
restrictions on travel and adoption of permissive trade laws allowed Russian
businesses to establish trade contacts with business partners world wide. 7Russian
banks, naturally followed the trade patterns of Russian businesses and now have

branches, agencies and representative offices in major business centers of the

world.8 The United States is one of the major business partners of Russia;9 however, the Federal Reserve Board to date has not yet authorized the establishment
of a Russian bank's office although several applications have been filed within

the past two years.' 0
This article outlines the laws of the United States, Federal Reserve Board

rules and procedures that Russian banks should consider before entering U.S.
markets in any type of business form. Although many banking forms are
available to foreign banks, the Board has not yet admitted any Russian bank into
the United States. Therefore, for practical purposes Russian banks should try first
to establish a representative office.
Part I of this article discusses the historical and general framework of U.S.
banking laws and regulations. Part II outlines organizational business forms

available to foreign banks, specifically Russian banks who are considering establishing an office in the United States. Part III analyzes the application process of
Russian banks to establish representative offices in the United States and dis-

5.
See infra note 228 and accompanying text.
6.
See Russia's Export Revenues Up in January-August, Russia Express-Perestroika: Executive
Briefing, Oct. 9, 1995, ISSN:0957-0853, availablein Westlaw. Allnewsplus Database (stating that Russia's
iotal foreign trade turnover amounted to US$86.6 billion in January-August 1995 with a surplus of US$20
billion).
7.
See Nikolay Manvelov, RussikieBanki Ishut Klientov Za Granicej[Russian Banks are Lookingfor
ClientsAbroad] CAPITAL, Moscow, June 1995; see also infra note 380 and accompanying text.
8.
See MerrillLynch: Bullish on the Worl, FORBES, Nov. 1, 1972, at 30, 32 (1972) (stating that the
strategy of following customers abroad is commonly employed by service companies, such as banks, insurance
companies, and brokerage firms); see also notes 381-93 and accompanying text.
9.
See 81 FED. RESERVE BuLL. A56 (1995) (noting that liabilities of U.S. banks to Russian persons
and entities increased from US$577 million in 1992 to over US$7 billion by the end of 1995); see also Recent
Radical Changes in Russian Foreign Trade Orientation,BIZEKON News, June 22, 1995 (noting that the U.S.
is the second largest trading partner with Russia accounting for US$5.5 billion in 1994).
10. Interview with the Public Relations Department of the Federal Reserve Bank of New York in New
York, N.Y. (Feb. 1, 1996). As of February, 1996, three Russian banks have filed applications to establish
representative offices in the United States, but none of these applications have been approved yet. Id. These
banks are Promstroy bank and Inkombank that filed applications in 1995 and Bank Rossisky Credit that filed
an application in January 1996. The application of Promstroy Bank has been accepted for review, but the
application of Inkombank is still deemed informationally incomplete and thus has not been accepted for review
yet. Apparently, the application of Rosvneshtorgbank has been withdrawn because there is no file of this bank
in the review department of the Federal Reserve Bank of New York as of February 1996 [hereinafter Telephone
Interview].
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cusses Russian banking laws, the business of banking in Russia and Federal
Reserve Board requirements for establishing a representative office in the United
States. The article concludes with an overview of international banking in Part IV
and a brief survey of the history of banking in Russia in Part V.
II. THE U.S. REGULATORY FRAMEWORK APPLICABLE TO FOREIGN BANKS
ESTABLISHING OFFICES INTHE UNITED STATES
A. Pre-IBA Regulation of ForeignBanks in the United States
The financial industry, particularly banking, has been considered traditionally
very "special" ' and important to national economic welfare. Not surprisingly,
foreign banks attract strict scrutiny in their efforts to expand across national borders.12 Restrictive national policies are forwarded through regulatory provisions
designed to minimize foreign influence on the banking sector by reserving ownership of domestic banks to nationals
or by restricting the activities in which
13
foreign-owned banks can engage.
In the late 1970s, at the time when the International Banking Act 4 (IBA) was
enacted, the international banking climate was far from permissive with respect
to foreign bank entry in domestic markets. According to a Treasury Department
Report, as of mid-1979 "50 countries were believed to prohibit all acquisitions of
domestic banks by foreign banks and an additional 29 countries did not allow
acquisition of controlling interest in their domestic banks by foreign banks.' 5
Before the enactment of the IBA in 1978, foreign banks conducting business
in the United States could operate in one of three basic organizational forms: (1)
a separate entity, or a subsidiary under the federal or state law; (2) a branch; or
(3) an agency.' 6 Although under this system foreign banks, much like domestic,
could elect to be regulated by either state or federal law, for practical purposes
almost all foreign banking entities were organized under state law.
State chartering was due almost exclusively to the fact that only subsidiaries
could be chartered by the federal law, however the president and the directors of

11. See E.G. Corrigan, Are Banks Special?, FED. REs. BANK OF MINNEAPOLIS, 1982 ANN. REP., in
IONATHANR. MAcEY & GEOFFRFYP. MILtLm, BANKING LAw AND REGuLATION 68 (2d printing 1992); see
also R. Aspinwall, On the "Specialness" ofBanking, 7 ISSUES INBANK REG. 16 (1983).

12. See generally Corrigan, supranote 11.
13. See Ralph Reisner, A Developmental Perspectiveon the InternationalBankingAct of 1978, 80 U.
ILL.L.REv. 1 (1980).
14. International Banking Act of 1978. Pub. L. No. 95-369, 92 Stat. 607 (codified at 12 U.S.C. §§
3101-3108, (1979)) [hereinafter IBA].
15. See Reisner, supra note 13 (stating that, for example, Canada, Mexico, Venezuela, Brazil and
Australia either excluded foreign banking altogether or allowed establishment of only representative offices).
16. ForeignBankAct of 1975: Hearingbefore the Subcommittee on FinancialInstitutionsof the Senate
Committee on Banking,Housing and UrbanAffairs,94th Cong., 2d Sess. 26,29 (1975) [hereinafter Foreign
BankAct of 1975].
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such subsidiaries could only be the U.S. citizens; branches and agencies could not
obtain a federal charter at all. Moreover, subsidiaries had to obtain deposit insurance, and if they chose to be members of the Federal Reserve System, they
were subject to restrictive reserve requirements. 17 The most significant restrictions
on the foreign bank subsidiaries were:' s (1) prohibitions by the Bank Holding
Company Act 9 (hereinafter BHCA) on the bank directly or indirectly owning or
controlling any enterprise not "closely related" to the business of banking; (2) a
prohibition by the Glass-Steagall Ace on the banks' subsidiary underwriting,
selling, distributing securities in the U.S.; (3) BHCA prohibitions on foreign
banks acquiring other bank subsidiaries in other states, except as permitted by the
state law.2'
Thus, establishing offices under state laws was the only practical choice for
foreign banks.22 In the 1970s, sixteen states had legislative prohibitions on the
entry of foreign banks and additional number of states limited foreign bank
operations to the establishment of agencies and branches only?
Even though foreign banks were disadvantaged relative to domestic banks in
their choice of organizational structure, their operations were advantaged tremendously in three ways: (1) branches and agencies were not subject to the
restrictions of federal regulations and thus could organize their operations on an
interstate basis;24 (2) agencies and branches were not subject to the separation of
banking and industrial and commercial activities; and, most importantly, (3) they
were exempt from the prohibitions of the Glass Steagall Act. Thus, foreign banks
organized in the forms of a state-licensed branch or agency could engage in
essentially unrestricted banking activities, 2 including securities activities, while
domestic banks could not.6
B. The InternationalBanking Act

17.

See John L. Carr, Jr.& John H. More, Developments in the Regulation of ForeignBank operations

in the United States, 88 U. ILL. L. REv. 225,228 (1988).

18.

Id. at 229.

19. 12 U.S.C. § 1843 (1982).
20. M, §§ 24(7), 78.377,378 (1982 & Supp. IV 1986). See also infra note 293 and accompanying text.
21. 12 U.S.C. § 1842(d) (1982).
22. Reisner, supranote 13, at 4.
23. Id.

24. See id. (stating that of the 122 foreign banking institutions existing in 1977, over one half had
presences in at least two states, 22 foreign banks operated three or more banks in different states).
25. See Carr & More, supranote 17, at 229. The major disadvantages for establishing a branch were:
1)

prohibition from obtaining FDIC insurance which made it impractical to take customer

2)

retail deposits;
branches could not freely chose their location and were limited only to permissive states
(like California or New York).

Id.
26.

See id. at 225.
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U.S. legislators were concerned primarily not with the competitive advantage
of the foreign banks over domestic banks, but with lack of national control over

foreign banks operating in the United States. As noted above, foreign banks were
able to expand rapidly by taking advantage of permissive state legislation while
at the same time staying almost completely outside the federal regulatory

framework 7 From 1973 to 1978 the assets of foreign banks increased more then
three-fold, from US$24 billion to US$90 billion.28 Most of this growth was
through the de novo establishment of the banks. But, in 1978, several foreign
banks started negotiating for the acquisition of three major U.S. banks whose total
assets exceeded $20 billion.29 This development significantly expedited the

adoption of the IBA.
Instead of abandoning the traditional dual banking system, Congress chose

to address the problem of foreign bank regulation in two ways: (1) relaxing
federal registration provisions, 3 thus extending the benefits of the dual banking
system to the foreign banks and, (2) at the same time, imposing minimum federal
requirements applicable to all foreign banks regardless of their chartering." These
two ways of dealing with foreign banks led to new opportunities for foreign

banks operating in the United States and also to new restrictions on their
operations?
Thus the IBA attempted to remove "illogical differences in the regulatory
treatment of domestic and foreign banks,"33 and distribute more equally the benefits and burdens of federal regulation to foreign and domestic banks. In other
words, the IBA implemented the principle of "parity of treatment between foreign
and domestic banks in like circumstances." 34

27.
28.

See infra Appendix 1.infra.
See id.

29. See Carr & More, supranote 17, at 231.
30.

See Id.

31. See id.
32. First, under the IBA, Congress granted new opportunities to foreign banks, such as: (1) Office of
Controller of the Currency [hereinafter OCC] can waive a requirement of U.S. citizenship for up to a minority
of the directors of a foreign national bank subsidiary; (2) foreign banks are permitted to establish Edge
Corporation subsidiaries; (3) foreign banks can establish federally licensed branches and agencies, thus free
to locate anywhere in the United States; (4) permitted foreign banks to target retail deposit industry through
Federal Deposit Insurance Corporation (hereinafter FDIC) insured branches.
Second, the new restrictions imposed by the IBA were: (1) U.S. branches of foreign banks are required
to carry FDIC insurance if exceed certain limit of retail deposits; (2) reserve requirements are applicable to all
branches and agencies with the exception of the smallest branches or agencies; (3) imposed interstate banking
and non-banking restrictions on the foreign branches and agencies (Congress however included "grandfather"
provisions in ordernot to disrupt existing bank operations); (4) limitation on securities and other non-banking
activities. See generallyCarr & More, supranote 17; see also Henry S. Terrell, U.S. Branchesand Agencies
of Foreign Banks: A New Look, 79 FED. REsER E BULi. 913 (1993).
33. Foreign Bank Act of 1975, supra note 16 (quoting George W. Mitchell. Vice Chairman, Fed.
Reserve Board).
34. S. Rep. No. 1073,95th Cong., 2d Sess. 2 (1978).
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C. Banking OperationsPermittedUnder the IBA
For purposes of the IBA before the 1991 amendments, a bank was an entity
that was either FDIC insured or that accepted demand deposits and made commercial loans.35 A foreign banking entity which was considered a bank under the
IBA3 could establish its presence in the United States in the forms permitted in
37
the Act itself.
The choice of operation depended upon the objectives of the foreign bank and
the market the bank intended to serve? 8 The organizational structures permitted
by the IBA were not mutually exclusive and thus a bank could elect to establish
two or more entities to serve the different goals. Moreover, a foreign bank could
choose either a federal or a state charter. For instance, if a bank contemplated
opening either a subsidiary or an unrestricted branch as an alternative to a subsidiary, the only three states allowing this choice were California, Illinois, and
New York. Generally, the more universal a bank's business opportunities were,
the more state and federal regulations inured to such bank.
Although the general framework created by the IBA remains the same, most
requirements significantly changed in 1991 due to the passage of Foreign Bank
Supervision Enhancement Ace 9 and Regulation K ° pursuant to it.
D. The Regulation K Amendments and the FBSEA
Responding to requests by congressional committees, and based on the legislative proposals drafted by the Federal Reserve, Congress passed the Foreign
Bank Supervision Enhancement Act (FBSEA) on December 19, 1991.41 The Act
was intended to fill in gaps surrounding the supervision and regulation of foreign
35.
36.
37.

12 U.S.C. §§ 1841(c), 3101(13) (1982).
12 U.S.C. § 3101(7) (1995).
Id. § 3101. Types of operations of foreign banks in the U.S. permitted by the IBA are grouped in

a descending order from the most universal to the most limited operations:
(1)
(2)

a subsidiary,
a federal branch (federal charter),

(3)

a state branch (state charter),

(4) an federal agency (federal charter),
(5) an state agency (state charter),
(6) a commercial lending company,

(7)
(8)

an Edge Act corporation,
a representative office.

38.

See infra Appendix 11 (providing comparison table of the organization forms permitted under the

Id.

IBA).
39.

Foreign Bank Supervision Enhancement Act of 1991, Pub. L. No. 102-242, 105 Stat. 2286, Title

I, Subtitle A (codified in scattered sections of 12 U.S.C) [hereinafter FBSEA].
40.

Regulation K and Regulation Y, 58 Fed. Reg. 6.348 (1993) (codified at 12 C.F.R. §§ 211,225.263,

265 (1995)).
41.

See Terrell, supra note 32, at 925.
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banks and provide the Federal Reserve Board broader supervisory powers over
the greatly expanded U.S. activities of foreign banks.!2 After the FBSEA, in
addition to complying with the requirements set forth in the IBA, a foreign bank

considering opening business in the United States must also obtain the approval
of the Federal Reserve Board4 3 Thus, the passage of the FBSEA rejected the

equal treatment of domestic and foreign banks. 44 Unlike domestic state-chartered
banks, foreign state-licensed branches and agencies must secure the approval of

the Board before opening their offices.4 5 Moreover, FBSEA also limits the
permissible activities of a state-licensed branch or agency to the activities permitted by the OCC for a federally licensed branch. 46 As a result of this provision,
there is no practical advantage to opening a state-licensed as opposed to a
federally-licensed office. This conclusion finds its support in the halted growth

of state-licensed branches since the passage of the FBSEA.! 7
On March 5, 1992 the Board published interim guidelines 8 outlining the pro-

cess for applying for Board approval to establish new foreign bank offices. Under
this letter, all foreign banks established and actually open for business before
December 19, 1991 were grandfathered 9 out of the Federal Reserve approval

requirements.

42. For example, IBA did not require prior federal review of foreign bank entry in the U.S. market; also,
IBA did not provide for federal role in the termination of a state-licensed branch of a foreign bank. See An
E. Misback, The Foreign Bank Supervision EnhancementAct of 1991, 79 FED. RESEIvEBUL. 1 (1993).
43. 12 U.S.C. § 3105(d) (1995) (setting forth standards for Board review). The relevant standards for
approval of a foreign office are: (1) whether a foreign bank engages in banking abroad and is subject to
comprehensive supervision in its home country; (2) whether the home country regulator has approved the U.S.
office: (3) the financial and managerial resources of the foreign bank; (4) whether the foreign bank has
provided adequate assurances on the availability of information to the U.S. regulatory agency; and (5) whether
the foreign bank is in compliance with all applicable U.S. laws. Id.
44. Congress gave broader regulatory powers to the Federal Reserve: in the original proposal, the
Federal Reserve was to approve the state licensed branches or agencies and the establishment of federally
charted branches were to be exclusively within the responsibility of the OCC. In the final draft, the Federal
Reserve is responsible for approval of both state and federally charted banks. See Misback, supra note 42, at
7.
45. FBSEA increased the Federal Reserve's supervisory powers over foreign banks by:
(1) requiring Federal Reserve review before a foreign bank enters or expands in the United States,
(2) tightening standards for entry and expansion that must be considered by the Federal Reserve,
(3) requiring approval by the Federal Reserve of representative offices of foreign banks,
(4) requiring that each office of a foreign bank be examined by the Federal Reserve at least once
a year.
See Terrell, supra note 32.
46. See Misback, supra note 42.
47. See infra Appendix 1.
48. (FIS) Division of Banking Supervision, Interim Procedures for the Processing of Applications Filed
by Foreign Banks to Establish Branches, Agencies, Commercial Lending Subsidiaries, and Representative
Offices in the United States, SR 92-6, (Mar. 5, 1992) [hereinafter Press Release 1]. Instructions from Press
Release I for filing an application for a representative office are provided in infra Appendix IfI.
49. See Misback, supranote 42.
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In April 1992, the Board issued an interim rule amending Regulation K
(International Banking Operations) and Regulation Y (Bank Holding Companies
and Change of Control) pursuant to FBSEA.5 0 This interim rule established procedures for the Federal Reserve relating to approval, examination, and termination of foreign bank operations in the United States. The rule also included into
Regulation K provisions permitting disclosure of certain information to foreign
supervisors and established limits to single borrowers by state branches and
agencies. With respect to Regulation Y, the rule required the filing of an application by a foreign bank which acquires more then five percent of voting stock
of a U.S. bank.5
After the comment period only minor changes were made to the interim rule,
with the final rule adopted on November 4, 1992 and published in a press release
on January 12, 1993.52 Significantly, the final rule sets forth the following two
mandatory standards for the establishment by a foreign bank of a branch, agency,
commercial lending company, or a representative office: (I) the foreign bank
must engage directly in the business of banking outside the United States and be
subject to comprehensive supervision or regulation on a consolidated basis by the
appropriate authorities in its home country; and, (2) the foreign bank must furnish
the Board all information needed for an adequate assessment of the application. 3
Under Regulation K 4 the key standard for application approval is
"comprehensive consolidated supervision," 55 with "consolidated" defined as "in
accordance with generally accepted accounting principles in the United States
consistently applied., 56 This standard comports with the international standard s
expressed by the Basle Committees' on banking and requires the home country
supervisor exercise comprehensive supervision of a bank's worldwide operation
on a consolidated basis 8
In assessing whether the home country supervision is adequate, the Board
will examine the extent to which the home country supervisor does the following:

50. FBSEA, as compared to IBA of 1978, significantly expanded the Board supervisory powers over
foreign banks. See generallyMisback, supra note 42.
51. See Misback. supra note 42.
52. 58 Fed. Reg. 6,348 (1993).
53. 12 U.S.C. § 3105(d) (1995).
54. 12 C.F.R. § 211.24(c) (1995). The Rule requires the Board to determine the following:
[w]hether the foreign bank is supervised or regulated in such a manner that its home country
supervisor receives sufficient information on the worldwide operations of the foreign bank
(including the relationship of the bank to any affiliate) to assess the foreign bank's overall financial
condition and compliance with law and regulation.

Id.
55. See Misback, supranote 42.

56.

12 U.S.C. § 3101(14) (1995).

57. Minimum Standardsforthe Supervision of InternationalBanking Groupsand Their Cross Border
Establishments, BASLE COMMITEE ON BANKING SUPERVISION, June 1992. [hereinafter BASLE MINIMUM
SUPERVISION STANDARDS]

58.

Id.
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(1) ensures that the foreign banks procedures adequately monitor and control its
activities worldwide; (2) obtains information on the financial condition of the
foreign bank and its subsidiaries and offices outside the home country through
regular reports of examination, audit reports, or otherwise; (3) obtains
information on the dealings and relationship between the foreign bank and its
affiliates, both foreign and domestic; (4)receives from the foreign bank financial
reports that are consolidated on a worldwide basis, or comparable information
permitting analysis of the bank's financial condition on a worldwide consolidated
basis; and (5) evaluates prudential standards, such as capital adequacy and risk
asset exposure, on a worldwide basis.5 9
In reviewing the applications to establish representative offices, however, the
Board can exercise more flexibility because the mandatory language of FBSEA
applies only to branches, agencies and commercial lending companies. Thus, if
the Board cannot be assured that the home country supervisor is presently exercising consolidated supervision, the Board may nevertheless exercise its flexibility and approve a representative office upon a finding that the home country
supervisor is "making significant progress toward meeting the standard."6
In addition to the above five illustrative factors, under the FBSEA the Board
must consider other factors in determining whether to approve any U.S. office of
a foreign bank. These factors include: (1) whether the home country supervisor
has consented to the proposed establishment of a foreign office; (2) the financial
resources and conditions of other U.S. offices of the foreign bank; (3) managerial
resources and business experience of the foreign bank; (4) whether the home
country supervisor shares information with other supervisory authorities; (5)
whether the foreign bank has provided the Board adequate assurances that information will be made available to the Board; and (6) and whether the foreign bank
is in compliance with U.S. law and has in place procedures ensuring such compliance.6 1
The rule further attempts to create more concrete categories of permissible
forms of foreign bank operations in the U.S. Under the new definition of a representative office, 62 the Board "makes clear that any activity conducted through a
direct office of a foreign bank in the United States must be conducted through
either a branch, agency, or representative office, each of which is subject to regulation and examination by the Board.' 6 3 Thus, if a foreign bank attempts to

59. IBA, 12 U.S.C. § 3105(dX2) (1992); Regulation K, 12 C.F.R. § 211.24(c) (1995), cited in Misback,
supranote 42, at 6.
60. See Misback, supra note 42, at 6.
61. 12 U.S.C. § 3105(d)(3)-(4) (1995); Regulation K, 12 C.F.R. § 211.24(c) (1995).
62. Id § 211.21(v) (stating that a "representative office" means anyplace of business of a foreign bank,
located in any state, that is not a branch, agency, or subsidiary of the foreign bank).
63. Federal Reserve Press Release., Jan. 12, 1993, at 11 [hereinafter Press Release III (discussing
adoption of Regulation K - International Banking Operations and Regulation Y - Banks Holding Companies
and Change in Bank Control, codiftedat 12 C.F.R. §§ 211,225,263,265 (1995) 58 Fed. Reg. 6,348 (1993)).
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establish a non-baking subsidiary with the intention of using it as a representative
office but without naming the office "representative," the Board will regulate
such non-banking subsidiary as a representative office because functionally it
is a representative office.
It should be noted, however, that the Board does not literally apply the
definition, under which arguably every business entity organized by a foreign
bank will be either a banking subsidiary, a branch, an agency or as a catch alla representative office. Instead, the Board applies the common sense, functional
approach under which the examiner looks at the actual function the entity in
question fulfills. Thus, hypothetically, if a bank opens a burger stand, e.g.
Moscow Stolichny Trust & Bank Hot & Juicy Drippin' Burgers, then this will
certainly be not a banking subsidiary or a bank representative office. However,
if a hungry customer is short on cash to pay for the sumptuous burger, and a well
trained sales person suggests to apply for a credit card with Moscow Stolichny
Trust & Bank company with an application form conveniently placed on a
counter, then even this docile bank-burger stand will be deemed a business entity
fulfilling the functions of a representative office.65
Further, the degree and scope of regulating a bank's activities, such as nonbanking activities of a representative office of a foreign bank, may also depend
on whether the foreign bank is a bank holding company and is subject to the
BHCA.6
In March 1993 the Board further detailed procedures for foreign bank
applications by informally encouraging before-filing meetings of an applicant
bank with the Board staff, and establishing the time-frames for processing applications 7 Additionally, the March 1993 guidelines provide for a simultaneous
review of an application by the Board and the Federal Reserve Bank staff in
addition to name checks on the applicant bank officers by the Board with other
federal agencies.

64. See id.
65. Interview with Mike Johnson, Manager of the Bank Supervision Department of the Federal Reserve
Bank of San Francisco, in San Francisco, CA (Feb. 2, 1995).

66. Foreign banks will be limited in conducting non-banking activities through representative offices
if subject to BHCA. "A foreign bank that operates a U.S. branch or agency or owns a U.S. bank is subject to
the BHCA, whereas a foreign bank that operates only a representative office is not." Misback, supra note 42,
at 8.
67. See Federal Reserve Press Release, Mar. 8, 1993 [hereinafter Press Release I1] (discussing new
procedures relating to applications filed under the Foreign Bank Supervision Enhancement Act of 1991).
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E. OrganizationalForms CurrentlyAvailable to ForeignBanks Under the
IBA and FBSEA

Requirements for Board review and approval apply only when a foreign bank
proposes to "establish" its presence in the United Sates. Under Regulation K the
term "establish" means opening and conducting business through an office,
acquiring an existing bank by a foreign entity, changing of the status of an office,

or relocating an office from one state to another.6 This definition applies to the
establishment of all foreign banking entities authorized under the IBA. Notably,

due to its broad scope, the IBA may be violated inadvertently in such instances
as a change of status of a state office into a national. The Board deems the change
of status to constitute "establishment" of an office.6 9

Issues of control and aggregation for purposes of a bank's designated home
state location are other factors to consider when choosing one organizational form

over another.7 The home state sections are apparently intended to inhibit interstate branching of foreign banks.

The Board is primarily concerned with potential evasion of bank supervision
when a bank's offices are located in different jurisdictions, including locations

overseas, or when the organizational structure of a bank consists of several levels.
To ensure supervision of an applicant bank on a consolidated basis under
Regulation K, an applicant bank must provide information not only for the bank
itself, but information from the "ultimate parent" of such bank or a "parent" of-a
bank applicant. 71

Additionally, the Board application procedures under the IBA and FBSEA
apply only if the bank applicant comes within the definition of a "foreign bank."' r

68. Regulation K, 12 C.F.R. § 211.21(k) (1995). Under the Regulation, to "establish" means to (1) open and conduct business through an office;
(2) acquire directly, through merger, consolidation, or similar transaction with another foreign
bank, the operations of an office that is open and conducting business;
(3) acquire an office through the acquisition of a foreign bank subsidiary that will cease to
operate in the same corporate form following the acquisition;
(4) change the status of an office; or
(5) relocate an office from one state to another.
Id.
69. hid§ 211.21(e) (defining changes in status as conversion of a representative office into a branch or
an agency, or an agency into a branch, but not including renewal of a license of an existing office).
70. Regulation K, 12 C.F.R. §§ 211.21(x), 211.22(d)(3) (1995). For instance, inadvertent violation of
Regulation K may occur in the situations of change of control where direct or indirect holding by a foreign
bank in a U.S. bank increases by 25%, or the Board presumed actual control over another foreign bank
established in a different state. Id.
71. Id. § 211.21. An "ultimate parenf of a foreign bank is a parent of a foreign bank that is not the
subsidiary of any other company. A "parent" of a foreign bank is any company of which the foreign bank is
a subsidiary. Id.
72. a § 211.21(m). Foreign bank means an organization that is organized under the laws of a foreign
country and that engages directly in the business of banking outside the United States. 12 U.S.C. § 3101(7)
(1995).
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To qualify as a "foreign bank," banks must engage directly in commercial
banking activities outside the United States, which arguably excludes from the
framework of FBSEA central banks not engaged in commercial banking
activities. Therefore, central banks may establish subsidiary offices in the United
States and these offices will not qualify as representative offices. In a rule issued
in January of 1996" the Board also clarified its interpretation of the status of
special government banks, such as export/import banks. These banks fall neither
within the traditional category of central banks or the common category of
commercial banks because of different "legal structure, government mandate, and
actual operations. 74 Under the January 1996 rule, the Board will determine on
the case-by-case basis if these banks qualify for the central bank exemption.7 5
Further, to qualify as a "foreign bank" under FBSEA a bank must engage only in
banking activities and will be exempted from this restriction only if more than
one half of the bank's worldwide business is banking, and more than one half of
its banking business is outside the United States. If no exemption is available,
such bankiig
organization will be subject to restrictions on non-banking
76
activities.
The following organizational forms are available to foreign banks under
Regulation K.7
1. Subsidiary
The form closest to a full-scale banking operation is a U.S. subsidiary of a
foreign bank. The primary purpose for establishing a subsidiary is to participate
in retail banking. A U.S. subsidiary bank is a bank that can accept deposits and
make commercial loans.7 9 Consequently, such an entity is subject to all the

73. Amendments to Regulation K, 61 Fed.Reg. 2,899 (1996) (permitting certain foreign banks to open
U.S. representative offices without filing formal application with the Board but through the regulation's prior
notice procedures).

74. Id.
at 2901.
75. Id. In determining if such special purpose foreign bank qualifies for an exemption the Board will
have to consider whether the foreign organization is: (1) established and regulated pursuant to a distinct
regulatory scheme that differs from that applied to traditional commercial banks; (2) owned and capitalized
substanitally, if not exclusively, by its home government; (3) subject to direct governemnt control and
examination; (4) engaged exclusively in activities designed to serve specific govememnt policy goals; and (5)
prohibited from accepting deposits. Id.
76. 12 C.F.R. § 211.23 (1995).
77. Id. § 211.21; 12 U.S.C. § 3101 (1995).
78. A subsidiary is considered to be any organization 25% or more of whose voting shares is directly

or indirectly owned, controlled or held with the power to vote by a company, including a foreign bank or
foreign banking organization that is otherwise controlled or capable of being controlled by a foreign banking
organization. Regulation K, 12 C.F.R. § 211.21(x) (1995). IBA defines a subsidiary through the Bank Holding
Company Act, 12 U.S.C. §§ 1841, 3101(13) (1995).
79. See Bank Holding Company Act, 12 U.S.C. § 1841 (1995) (defining a banking subsidiary); see also
12 C.F.R. § 211.21(c) (1995).
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requirements applicable to a comparable U.S. bank. These include minimum reserve requirements, lending requirements and consumer protection laws. Most
importantly, unlike branches and agencies, subsidiaries must be separately
capitalized. 80 A subsidiary bank is incorporated under U.S. law and licensed either
as a national or a state bank. However, a foreign bank owns all or more than 25
percent of its shares. Unlike an agency or a branch, a subsidiary is a separate legal
entity from its foreign parent!'
a. Non-Banking Subsidiary
A foreign bank unwilling to subject itself to the grueling review process of
the Federal Reserve may establish a non-banking subsidiaryp which may, to a
limited extent, fulfill the functions of a representative office. For instance, one
Russian bank has already established such a subsidiary in Delaware for the purposes of providing trade related consulting services and arranging U.S. financing
for projects in Russia.' Nevertheless, this type of organization may inadvertently
lose its exemption for permitted non-banking activities84 or fall under the
definition of a representative office, thus violating provisions of the IBA
requiring Board approval before establishing a representative office. 5 After the
promulgation of a January 1996 rule, if a foreign bank qualifies as a "special
purpose foreign bank" it may be exempt on a case-by-case basis by the Board
from the definition of a "foreign bank" and establish
a representative office
6
Board.
the
with
process
application
formal
without
2. Branch
Under Regulation K, a "branch" has a residuary definition--"any place of
business of a foreign bank located in any state, at which deposits are received and
that is not an agency."8 7 Branches established by a foreign bank may be of two
kinds: (1) limited, or domestic branches, or (2) full-service branches. These may

80. See Carr &More, supranote 17, at236.
81. See generallyid.
82. 12 U.S.C. § 1841 (1988). Regulation K defines a "banking subsidiary" differently from a "subsidiary," which appears to be a catch all definition including any organization controlled by a foreign bank.
Regulation K,12 C.F.R. § 211.21(c) (1995).
83. Russian American Finance Corporation is established by Rosvneshtorgbank. the Russian government's bank for foreign trade. Russian Banks Frustratedby Western "Apparatchiks," 7 INT'L BANKING REG.
2 (1995). See also infra note 165 and accompanying text.
84. 12 C.F.R. § 211.23 (1995). Regulation K sets forth requirements for a foreign bank that wishes to
engage in non.banking activities. Id.
85. See 12 U.S.C. § 3107(a) (1995)
86. See supranote 73 and accompanying text.
87. Regulation K,12 C.F.R. § 211.21(d) (1995).
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be either federally or state charted.88 The functional distinction between limited
and full-service branches was first enunciated in 1980 when the Board implemented the interstate banking provisions of the IBA. 89 But, apparently the
dichotomy of domestic and full-service branches will no longer be relevant after
the enactment of the provisions of the Riegle-Neal Interstate Banking and
Branching Efficiency Act of 1994 Under the provisions of this act, which go
into effect on June 1, 1997, state and national branches (and consequently limited
and full service branches) of foreign banks will be treated equally for the purposes of interstate branching?'
a. Limited or DomesticBranch
A foreign domestic branch is probably the most popular organizational form
for a foreign bank and best suited for initial entry in the United States. Under the
IBA a limited branch may accept deposits only in offices located in its home
state. However, "under section" 5 of IBA, a foreign bank may also establish a
branch office outside its home state if the92branch agrees 9to3 limit its deposit taking
activities to those permitted for an Edge corporation."
b. Full-Service Branch
A foreign, full-service branch is usually FDIC insured with full deposittaking, fiduciary and lending powers. Thus, much like a U.S. subsidiary bank, it
must comply with all regulations concomitant to deposit-taking and lending? 4
However, branches are subject to more liberal capital requirements than the U.S.
bank subsidiaries. They do not have to capitalize separately and, therefore, can
use the capital of a parent bank for reserve purposes. Apparently, the capitalization factor is important in deciding what organizational form a foreign bank
will select--eighty-two percent of all assets of foreign banks held in the United
States are held in branches and agencies. 95 Most foreign banks choose to conduct

88.

12 U.S.C. §§ 3101(3), (6), (12) (1995).

89. See Press Release H, supra note 63. at 15. Currently, interstate branching of foreign banks is
regulated under state law; after June 1, 1997, federal law will preempt state law with respect to interstate
branching. Id. New federal law, however, has provisions for states "opting-in" to permit interstate branching
through de novo branches. 12 U.S.C. § 36(g) (1988); see also id. § 3103(a).
90. Riegle-Neal Interstate Banking and Branching Efficiency Act of 1994. Pub.L. 103-328, Sept. 29,
1994, 108 Stat. 2338 (12 U.S.C. §§ 30,36,3103,3104,3105, 3106a. 3107).

91. 12 U.S.C. § 36(e) (1995).
92. See infra note 137 and accompanying text.
93.
94.
95.

8.

See Press Release II, supranote 63, at 15.
12 U.S.C. § 3103(a) (1995).
Treasury-Fed Study Backs U.S. Branches of Foreign Banks, BANKING POL'Y REP., Jan. 4. 1993 at
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their operations as a full-service branch.96 A branch may be licensed by the Office
of the Comptroller of the Currency (OCC) or by a state banking agency.9 7
The distinction between the two types of branches is becoming less

material.98 Commentary to Regulation K states that "regardless of the particular
nomenclature for that type of a branch, the approval process under the FBSEA for

[a limited] office remains the same as for a full-service branch."9
Further, under FBSEA amendments, a foreign bank is required to establish
an insured banking subsidiary if it wishes to accept or maintain deposit accounts
with balances under $ 1 0 0 ,0 0 0 .10D It appears that under this new section of the
IBA' 0t foreign banks have to convert uninsured branches into fully insured subsidiary banks. Thus, this amendment to the IBA'02 limits the options of foreign
bankers when establishing a branch and not a fully capitalized subsidiary.10 3 In

effect, Congress succeeded in its wishes by requiring foreign banks to establish
a fully capitalized subsidiary instead of a branch.'°4 After this amendment foreign
banks cannot have their cake and eat it too-it appears that if a foreign bank
wants to take customer deposits, it has to capitalize separately as a subsidiary and
therefore it is no longer advantageous to go through the trouble of establishing a
state branch. Statistics on foreign banking presence in the United States support

96. See infra Appendix I.
97. See 12 U.S.C. § 3103(a) (1995); see also id. §§ 35,3102(a).
98. Section 202(a) of the FBSEA provides that after December 19, 1992, a state-licensed branch or
agency of a foreign bank may not engage in any type of activity that is not permissible for a federal branch
unless:
(I) the Board has determined that such activity is consistent with sound banking practice; and (2)
in the case of a state-licensed insured branch, the Federal Deposit Insurance Corporation (FDIC)
has determined that the activity would pose no significant risk to the deposit insurance fund.
12 U.S.C. § 3105(h) (1995). See also 12 C.F.R. § 211.29 (1995) (promulgating rules under which state-licensed
branches and agencies may apply to the Board for permission to conduct activities not permissible for federal
branches).
supranote 63, at 15.
99. See Press Release 11,
100. 12U.S.C. §3104(d) (1995).
101. d.(stating that a foreign bank may accept retail deposits under USS100,000 only in its subsidiaries
or fully insured branches).
102. See id. § 3104(d) (1995) amended Oct. 28, 1992, Housing and Community Development Act of
1992.
103. See infra Appendix I (illustrating that branches are no longer favored as business forms by foreign
bankers). Indeed, it makes little sense to go through trouble of establishing a branch only to end up subject to
the same amount of restrictions generally applicable to a subsidiary. Interview with Mike Johnson, Manager
of Bank Supervision Department. Federal Reserve Bank of San Francisco, in San Francisco (Feb. 2, 1996).
104. 12 U.S.C. § 3105G) (1988). In 1993 the Federal Reserve Board and the Department of the Treasury
conducted a study under the mandate of FBSEA on whether all foreign banks should have separate
capitalization. In the result it was determined that it is more efficient to allow the banks a choice between
separate capitalization, as in a bank subsidiary, and no separate capitalization, as in branch. The following
factors were mentioned to support this conclusion: (I) the ability to deploy capital flexibly; (2) lower costs of
funding; (3) the ability of the foreign banks branches to compete having access to the worldwide capital base;
(4) ability to have transactions with home offices without operational restrictions; and (5) lower transaction
costs. Id.
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this conclusion: since 1992 the number of state branches of foreign banks has
when the number of insured state branches has stayed the
been decreasing
05
same.
3. A Combinationof Branch and Subsidiary
A combination of a U.S. subsidiary and a restricted branch offers even more
flexibility for a foreign bank: through a subsidiary, a foreign bank can engage in
retail banking, through a branch, a bank can perform wholesale banking
operations and investment banking. Because a branch is not required to have a6
separate capital base, a bank can effectively reduce its capital requirements.}
Moreover, domestic branches are not required to select a "home state" for the
purposes of BHCA and IBA, making a domestic branch the potential vehicle for
interstate expansion.1 7 The state of incorporation though, both for a subsidiary
and a branch, must explicitly permit the presence of a foreign bank.
4. Agency
In contrast to a U.S. foreign bank subsidiary and the branch, an agency can
be established in a state that merely does not prohibit foreign bank agencies. State
law does not have to affirmatively authorize establishment of an agency. An
agency cannot take deposits ' 08 in any form or act as a fiduciary. However, it has
ihe full lending powers of a bank and can maintain credit balances.
If an agency violates one of the definitional requirements, it is deemed a
branch and thus will have to file a different application with the Board. In limited
instances, an agency can accept deposits originating from U.S. sources, including
deposits from non-resident persons, entities, interbank or international banking
facilities (hereinafter IBF). Also, an agency can be either state or federally
charted.'09

105. See infra Appendix .
106. See generally Carr& More, supra note 17, at 236.
107. An opportunity for interstate expansion may no longer be relevant after the passage of a 1994 law
on interstate branching. See supra note 90 and accompanying text.
108. Regulation K, 12 C.F.R. § 211.21(b) (1995). For the purposes of defining an agency, the Board will
deem credit balance a deposit unless it is:
1) incidental to or arising out of lawful activities of an agency,
2) serves specific purpose,

3)
4)

not solicited from the public,
not used to pay routine operating expenses,

5)

withdrawn within a reasonable period of time after completion of specific purpose,

6)

drawn upon in a manner reasonably related to the nature and size of an account.

Id.
109. See 12 U.S.C. § 3101(l), (5), (I1) (1995).
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Overall, as of 1991, most lending activity in the U.S. by foreign banks was
done in the form of branches and agencies, with ninety-four percent of them
licensed by the states and not by the federal government.,10
5. A Representative Office
Under the IBA, operations of a representative office are not expressly defined
because the statute describes only what a representative office cannot do, i.e.
engage in deposit taking or lending activity."' The legislative history of the
FBSEA also provides guidance only with respect to what an agency cannot do.
For instance, a representative office may not conduct "any banking activities,
including deposit-taking, securities trading, foreign exchange dealing, and other
similar activities."'"t 2 Further, the Senate report states that "a representative office
generally operates as a loan production office for a foreign bank; the office may
conduct representative and administrative work on behalf of the bank but n.o
credit or 3other business decisions may be made at the office or by its per,
sonnel.""
The Board issued several interpretative rules under which the definition and
functions of representative office were somewhat clarified. Most significantly, in
a January 1993 rule," 4 the Board created two sub-categories of representative
offices depending on the functions they perform. These categories are: (1) a
general service representative office; and, (2) a limited service representative
office created for administrative purposes only (a general consent office)." 5 For
application purposes, however, this distinction is not relevant.
The Board orders approving representative offices provide further guidance
as to permissible functions of representative offices." 6 These orders usually
describe the activities of the proposed representative offices. For instance, a
representative office may engage in representational functions such as acting as
liaison between the parent bank's head office and customers in the United States,
providing information to potential customers about services offered by the bank "7

110. See infra Appendix 1.
111. 12 U.S.C. § 3101(15) (1995) (defining a representative office and further laying out the requirements for approval of a representative office); id. § 3107 (stating standards for termination of a representative

office). The IBA, however, does not discuss the scope of permissible operations of a representative office. Id.
112. Comprehensive Deposit Insurance Reform and Taxpayer Protection Act of 1991: Report of the
Senate Committee on Banking, Housing, and Urban Affairs, S. REP. No. 167,102 Cong. lst Sess. 118 (1991).
113. See id.; see also Amendments to Regulation K, supranote 73, at 2900.
114. See id.
115. See id.
116. See, e.g., infra note 266-69 and accompanying text (describing an application by Banco Frances

Del Rio De Plata S.A. Buenos Aires, Argentina to establish a representative office).
117. Federal Reserve Application Order in re Banco Bandeirantes, S.A., Sao Paulo, Brazil, Order
Approving Establishment of Representative Office, May 15, 1995, available in LEXIS, Banking Library,

Fedapp File.

The TransnationalLawyer/Vol. 9
and establishing correspondent banking relationships." A representative office
may also engage in loan solicitation, such as taking applications, although all
credit decisions and funding of loans originating in a representative office can
only occur in a properly licensed agency or a branch.
By definition, a representative office includes any place of business of a
foreign bank, located in'any state, that is not a branch, an agency or a subsidiary
of a foreign bank.'19 Notably, under this residual definition an office may not
meet the state criteria for a representative office, yet qualify as a representative
office under Board standards. Consequently the Board approval requirements will
be triggered. Thus, any office of a foreign bank that is not a branch or an agency
is presumptively a representative office.'o Also under the definition, a representative office is permitted to conduct non-banking activities but is limited to
those activities not prohibited to the branches and agencies.
In addition, under FBSEA,12 1 for the first time, a representative office is
subject to Board approval, examination, and termination. In approving a representative agency, the Board is required to take into consideration the same criteria
applicable to branches and agencies.'2 Most importantly, the Board will consider
whether a foreign bank that proposes to establish a representative office is subject
to a significant degree of supervision on a consolidated basis by its home country
supervisor.123
However, the Board has indicated that the application of these standards of
approval will not be as stringent in relation to the representative office
activities. 24 In discussing proposed amendments to the FBSEA, a member of the
Board of Governors of the Federal Reserve System stated that some provisions
of the FBSEA should be reevaluated regarding to the inflexible requirement that
the Board may not approve an application unless a foreign bank is subject to comprehensive consolidated supervision by home country authorities.'25 Further, the
Governor stated that "such standard has proved a significant barrier to entry for
banks from jurisdictions, especially developing countries, that have not yet
implemented a policy of consolidated supervision. The Board would recommend

118. Federal Reserve Application Order in re Standard Bank of South Africa, Johannesburg, South
Africa, Order Approving Establishment of Representative Office, Mar. 22, 1995, availablein LEXIS, Banking
Library, Fedapp File.
119. 12 U.S.C. § 3101(15) (1995); Regulation K, 12 C.F.R. § 211.21(v) (1995).
120. See Misback, supranote 42, at 8; see also supranote 66 and accompanying text.
121. See FBSEA, supra note 39.
122. See 12 C.F.R. § 211.24(c)(1) (1995).
123. OrderApprovingEstablishmentof a Representative Office, Citizens NationalBank, Seoul Korea,

79 FED. RESERvE BULL. 805 (1993).
124. See Press Release II, supra note 63.
125. Statements to the Congress in Discussion of § 650, Susan M. Phillips, Jr., Economic Growth and
Regulatory PaperworkReduction Act of 1995, 81 FED. RESERVE BuLL. 671 (1995), available in Westlaw
Fedrsvbul Database.
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[amending the FBSEA to allow foreign banks to open a limited office] if the
bank's home country is making progress toward consolidated supervision.1 26
In January 1996 the Board promulgated a rule further relaxing procedures
with respect to establishment of representative offices. 127 Under this rule a foreign
bank may establish a representative office in the United States without the
Board's prior approval if such bank
is subject to federal regulation under the Bank Holding Company Act
(BHC Act), either directly or indirectly through the IBA, and subject to
supervision by home country regulator, or approved for a representative
office by an order of the Board to establish a full service representive
office."
Also, the Board may give its general consent for foreign banks subject to Section
8(a) of the IBA't 9 to establish a representative office that engages only in limited
administrative functions, as long as the foreign bank notifies the Board in writing
within thirty days of the office's establishment. 30
Considering the latest trends in the Board's interpretation of FBSEA and its
discretionary standards, it is possible to expect a less rigorous standard of review
afforded to representative offices as compared to branches and agencies. "IThus,
a representative office provides the perfect vehicle for exploring the U.S. market,
especially if the home country banks have no current presence in the United
States.'

126. Id.
127. See Amendments to Regulation K, supra note 73.
128. RegulationK, FedIssues FinalReg KRevislans EasingEntry by ForeignBank Offices, 66 Banking

Rep. (BNA) 125, Jan. 29, 1996 [hereinafter RegulationK]. See also supra note 73.
129. 12 U.S.C. § 3106(a) (1995) (stating other criteria subjecting foreign bank to the provisions of the
BHC Act).
130. See RegulationK, supra note 128.
131. Id.
132. Note that the January 1996 rule eases entry only to the banks already established in the United
States or those banks that the Board had determined are subject to comprehensive home country supervision
on consolidated basis. Therefore, the new rule does not change the application process with repsect to banks
first time applicants. See Amendments to Regulation K, supra note 73, at 2900 (stating that the "rule is
designed merely to reduce the burden on those foreign banks seeking to provide additional support for their
existing U.S. banking operations").
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6. InternationalBanking Facility

In 1981 the Board amended Regulations D133 and Q134 to permit the establishment of international banking facilities (IBFs). This is the least regulated form of
international banking in the United States and is not a banking entity per se, but
a set of asset and liability accounts segregated from the accounts of the office
establishing the IBF. In other words, this is an accounting entity or a procedure
created for the specific purpose of conducting international operations and is free
from domestic reserve requirements and interest rate limitations.'35 This type of
facility is best suited for short term projects. 36
It should be stressed, however, that an IBF is not an entity of its own, and
thus can be created only by an existing foreign banking entity in the United
States. For example, a fully owned subsidiary, a branch or an agency may maintain separate accounting procedures on its books thus establishing an IBF.
7. Edge Act Corporation

An Edge corporation 37 is a national company incorporated under Federal law
for the sole purpose of conducting international trade.138 The Edge Act was
passed by Congress in 1919 for the purpose of allowing for the federal
incorporation of organizations, i.e. Edge corporations, and allowing the
jbarticipation of these organizations in "international or foreign banking or other
international or foreign financial operations." Under the Act, Congress specifically gave Edge corporations authority to buy, hold, underwrite, distribute and
deal in equities and debt of overseas corporations and U.S. corporations engaged
in international trade. The Edge Act does not separate banking and commerce in
its application to the U.S. banking organizations abroad. However, there are
Board imposed limitations on the type and quantity of stock owned by an Edge
corporation.1 39 The "five percent" BHCA limitation is applicable to Edge
corporations. Moreover, the Board imposes high capital requirements on the Edge
corporation as a form of foreign investment in the United States and restricts its
deposit-taking activity.14°

133. See Regulation D, 12 C.F.R. § 204.8 (1995).
134. Id. § 217.
135. Id. § 217.3. Note, there is a limitation on payment of interest on demand deposits. Id.
136. BANKING SUPERVISION AND REGULATION, 75TH ANNUAL REPORT 78 (1988).

137. Edge Act corporations are organized under 12 U.S.C. §§ 611-631 (1995). See International
Operations of United States Banking Operations, 12 C.F.R. § 21 1.1(c)(1) (1995); Export Trading Companies,
12 C.F.R. § 211.31(b)(2) (1995).
138. Cynthia C. Lichtenstein, Thinking the Unthinkable: What Should Commercial Banks or Their
Holding CompaniesBeAllowed to Own?, 67 IND. L.J. 251,257 (1992).
139. See Edge and Agreement Corporations, 12 C.F.R. § 211.4(e) (1995).
140. See id. § 211.A(e)(1)(ii).
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Since 1990, Regulation K has permitted foreign banks to establish or acquire
majority shares in Edge corporations with prior Board approval. Also, Edge
corporations are not subject to interstate branching limitations and can establish
branch operations across state lines.
Thus, an Edge corporation can be a practical tool for a foreign bank in the
United States if the bank is expecting considerable involvement in financing the
non-banking business of U.S. corporations involved primarily in international
business, especially with the home country of such foreign bank. The advantages
of an Edge corporation are expected to disappear with the further erosion of the
Glass-Steagall Act and the McFadden Act strictures.
Even considering advantages of Edge corporations under current law, they
are less popular in comparison to others141 and the number of foreign banks
owning Edge corporations in the United States has been decreasing since the
1980's."4'
8. Agreement Corporation
An Agreement corporation is a state or federal corporation in which a bank
or a bank holding company is proposing to make an investment. 43 Usually an
Agreement corporation is organized for the same purposes as an Edge corporation, but because an Agreement corporation in essence enters into a private
agreement with the Board; its corporate purposes could be more diverse than
those of an Edge corporation. However, an Agreement corporation must n6t
exceed the powers given to the Edge corporation.' 44
9. CommercialLending Company
The IBA defines a commercial lending company as an "institution...
organized under the laws of any state of the United States ...which maintains
credit balances incidental to or arising out of the exercise of banking powers and
engages in the business of making commercial loans."' 45 Organized under state
law, such companies serve the same purpose as an agency-they cannot take
deposits, but can lend and maintain credit balances. For example, Article XII of
the New York Banking Law authorizes such a company.' 46 After the adoption of

141. See generally M.A. Nunes, Foreign Banks Come Sailing in as United States Banks Tack Slowly
Upwind, 13 HOUS.J. INT'LL. 39 (1990).
142. See infra Appendix I.
143. Agreement corporations are organized under 12 U.S.C. §§ 601-604(a) (1995). See also International
Operations of United States Banking Operations, 12 C.F.R. § 211.1(c)(2) (1995); Export Trading Companies,
12 C.F.R. § 211.31(b)(2) (1995).
144. See id. § 211.4(0 (1995).
145. 12 U.S.C. § 3101(9) (1995).
146. See N.Y. BANKING LAw § 508 et seq. (McKinney 1990).
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Regulation K, establishment of these companies is also subject to the Board
approval.
III. ANALYSIS OFTHE BOARD REVIEW PROCEDURE OF BANKS' APPLICATIONS
FOR REPRESENTATIVE OFFICE

A. Application Approval by the Board Generally
Application requirements under the FBSEA are very complex. For the first
time, foreign banks in addition to state approval, must secure the Board's
approval before establishing a bank, an agency, a branch, a representative office
or a commercial lending company in the United States. 47
In order to approve the application, the Board must find that the applicant or
its parent: (1) is engaged in the business of banking outside of the United States;
(2) is subject to comprehensive regulatory supervision in its home country, and
(3) the foreign bank furnished all the necessary information essential to processing the application.
Notably, the Board will consider the quality of a foreign bank's home supervision in two aspects: (1) overall supervisory powers of regulatory agencies in the
particular country, and (2) specific supervision of this applicant bank by its
supervisor. 148 To determine the adequacy of foreign supervision, the Board considers, among other factors, whether the foreign bank's home country supervisor:
(1) requires the bank to maintain adequate internal controls of the bank's
worldwide operations; (2) obtains adequate supervisory information about the
bank and its worldwide operations through examination reports and audits; (3)
receives information concerning the foreign bank's dealings and relationships between the foreign bank and its affiliates and subsidiaries both domestic and
abroad; (4) receives consolidated financial reports of the bank's worldwide
operations; and (5) evaluates prudential standards such
as capital adequacy or risk
49
asset exposure of the bank on a worldwide basis.
It is thus possible that the Board may approve one bank from a particular
country and not another from the same country on grounds that the other bank is
supervised to a lesser extent.'50
The FBSEA applications are considered by the Board itself, and not by the
regional Federal Reserve Banks. However, the initial application is filed with the
local Federal Reserve Bank. Further, before filing, the Board requires a semi-

147. The Board regulations distinguish the "approval" application with the Board and "licensing" with
the state regulatory agency. However, for practical purposes, now a bank considering the state charter will have
to apply to two regulatory agencies-state and federal.
148. 12C.F.R. § 211.24(c)(1) (1995), 12 U.S.C. § 3105(d)(2)-(4) (1995).
149. See 12 C.F.R. § 211.24(c)(1)(ii)(1)(A).(E) (1995).
150. See Board Staff Report accompanying Board regulations, Press Release I, supranote 48.
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formal meeting between the staff of the Federal Reserve Bank and the applicants
for the purposes of outlining the application process and facilitating efficiency.
In an effort to simplify the application process, the Board maintains a data bank
with all the information gathered concerning the home countries of the applicants.
Therefore an applicant can obtain its home country information from the Federal
Reserve and make a decision as to what additional information it must include in
the application.
With passage of the FBSEA, the U.S. dual banking system is no longer
applicable to foreign banks. Therefore a state license alone is rendered insufficient for the purposes of establishing a foreign bank in the United States. This
eliminates the possibility of the exploitation of uncoordinated supervision of the
bank.15 1
B. Applicationfor Establishinga RepresentativeOffice
1.

QualificationRequirements

A foreign bank applying to establish its representative office 5 2 in the United
States must first qualify as a foreign bank within the meaning of the IBA.'53 If
qualified, such bank may apply to establish a representative office under section
10(a) of IBA.1 5
2. The Timetablesfor Reviewing an Application
Generally, the application process includes several stages. First, an applicant
is encouraged to meet informally with the staff of the Federal Reserve Bank of
the district where the proposed office will be located to discuss the application
process.'5 5 The staff provides all necessary documents and checklists for a prospective applicant.
Second, after the meeting an applicant prepares an actual application "' under
the FBSEA (usually eleven copies) and submits it to the Federal Reserve Bank
in the district where the proposed office will be located. This begins the review
period for completeness of information. To expedite the review process, the

151. An example of such exploitation was illustrated in the case of fraud by BCCI's managers. See, e.g.
Duncan E. Alford, Baste Committee Minimum Standards:InternationalRegulatoryResponse to the Failure

of BCCI,26 GEO.WNASH. J. INT'LL. &ECoN. 241,281 (1992).
152.
153.
154.
155.

See infra Appendix IV.
IBA § 10(a), 12 U.S.C. § 3107(a) (1995).
See id.
See Press Release M, supra note 67.
156. For an application form, see infra Appendix IV.
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Federal Reserve Bank forwards a copy of the application to the Board.'t7 Further
requests for additional information and decisionmaking is coordinated between
the Board and the Federal Reserve Bank. After the Board and the Federal Reserve
Bank determine that all pertinent information is included in the file, the application file is deemed complete and ready for acceptance.
Under recent Federal Reserve regulations, 5 8 the Federal Reserve Bank and
the Board staff must review an application and request additional information
from the applicant within fifteen days of receipt of the application. Then the
applicant must respond within twenty business days. If the applicant does not
respond within this time, the application will be returned as informationally
deficient. If the applicant responds, then the Reserve Bank and the Board will
have an additional ten days to either accept the application or request further
additional information. If the latter, the applicant is to be given another ten days
to respond.
Third, after the application is properly filed and informationally complete, the
Board deems the application atcepted and begins its review. Generally, applications filed under the FBSEA are subject to the same sixty-day review schedule
as the applications filed under the BHCA. However, the Board has indicated that
due to delays of name verifications and sometimes delayed responses from the
home country supervisor, the review process may extend beyond the sixty-day
period of time.5 9 If such is the case, the Board will notify the applicant in writing
of the reasons for any delay beyond the sixty-day time period. However, if the
home country supervisor does not respond within 120 days of the Board inquiry,
the file may be returned as informationally deficient. On the expiration of the
120-day period, the Board will also send a status report with an explanation of the
reasons for the delay.' 60
The Board admits that the "chief source of delay in virtually all FBSEA
applications has been the time necessary to complete the name checks requested
by the Board from other government agencies on the applicant foreign bank, certain shareholders, and key personnel.' 61 These name checks provide the Board
with information "relevant to a number of statutory standards."' 162 Also, as noted
above, delayed responses from home country supervisors to the Board inquiries
may further delay application.
To expedite the review process, the Board maintains a data bank on the home
country bank supervision practices and bank secrecy laws of the jurisdiction

157. Press Release III, supra note 67 (requiring the district Reserve Bank to forward the copy of an

application to the Board within one day).
158. See id.
159. See id.
160. See id.
161. See id.
162. See id
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where the bank operates. These two areas of information are public and can be
obtained under the Freedom of Information Act.' 63
3. The Comment Periodand PublicNature of the Filing
A bank application for establishment of a representative office is a public
filing. In considering the establishment of a new banking entity, the U.S. regulators must consider whether such entity will serve "the convenience and needs
of the community"'1' and require publication of the bank's application in the local
press. Usually such publications are made in a newspaper of general circulation
in the area where an applicant is proposing to open its representative office. In the
cases of Rosvneshtorgbank,' 65 Promstroybank'6 and Inkombank of Russia, 167 the
notices were published in the New York Times. The notices state when the thirty
day comment period expires and provide the address and contact number at the
Federal Reserve Bank where comments should be submitted. These notices allow
all interested parties the opportunity to comment on the application to help the
Board determine if such banking operations will serve the community.
As noted above, a bank's application for establishment of an office in the
United States becomes public information under the FOIA when filed with the
Federal Reserve Board.1 6 Thus, unless specifically marked as confidential all
filed information may potentially be disclosed. Some of the filed information,
such as commercial, financial, and personal information about the managers may
be damaging to an applicant if disclosed. Under the FOIA, t69 an applicant my
specifically designate what information it considers confidential, thus exempt
from public disclosure. 170 In determining whether information should be treated
as confidential the Board must consider, "whether [the] particular information

163. See id; see also The Freedom of Information Act, 5 U.S.C. § 522 (1995) [hereinafter FOIA].

164. 12 U.S.C. § 1816(6) (1995).
165. See Rosvneshtogbank, Representative Office Application, Submitted to the Federal Reserve of New
York, filed Sept. 30, 1994, revised Feb.8, 1995, availablefrom the Federal Reserve Bank of New York
[hereinafter FRBNY] under FOIA.

166. See Promstroybank, Representative Office Application. Submitted to the Federal Reserve of New
York, filed September 19, 1994, availablefrom the FRBNY underFOIA.
167. See Inkombank. Representative Office Application, Submitted to the Federal Reserve of New York
filed April 20, 1995, availablefrom the FRBNY underFOIA.
168. See FOIA, supra note 163. The regulations of the Board of Governors of the Federal Reserve
System, 12 C.F.R. §§ 261-350 (1995). cited in Inkombank application, supranote 167.
169. See FOIA, supranote 163. Such information will be within the scope of section § 522(b)(4) and
therefore exempt from disclosure under the FOIA if "its disclosure would either '(1) [i]mpair the Government's
ability to obtain necessary information in the future; or (2) [clause substantial harm to the competitive position
of the person from whom the information was obtained."' Public Citizen Health Research Group v. F.D.A.,
704 F.2d 1280, 1290-91 (D.C. 1983). cited in Inkombank Application, supra note 167.
170. See FOIA, supra note 163.
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would customarily be disclosed to the public by [the] person from whom it was
obtained...,
This provision is customarily relied upon by applicants7 2 because Russian
banks disclose sensitive information only when it is absolutely necessary and try
to limit access to information when it can be personally dangerous to bank
personnel, 73 and thus damaging to bank business in the climate of literally cutthroat competition among banks in Russia. 74 Confidential treatment of information by the Board will actually encourage more complete disclosure.
4. Less rigidrequirementswith respect to representativeoffices
In reviewing an application for a representative office, the Board may take
into consideration additional standards as set forth in the IBA and Regulation
K.175The Board has indicated, however, that because a representative office does
not make loans or take deposits, some of the requirements applicable to agencies
or branches will not be considered with respect to a representative office. 176Also,
in recent statements to the U.S. Congress, in connection with discussions of
proposed amendments to the FBSEA,'"7 Board members stated that legislators
should relax the entry restrictions on foreign limited offices if the home country
regulator is making significant progress in the direction of comprehensive
consolidated supervision.
Further, in a recent rule,179 the Board exempted foreign banks that are already
subject to federal regulation from foreign bank application requirements. Under
this rule, exempted foreign banks may establish representative offices upon prior
notice to the Board. This exemption, however, is only applicable to foreign banks

171. National Parks and Conservation Association v. Morton, 498 F.2d 765, 767 (D.C. Cir. 1994), cited
in Inkombank application, supranote 167.
172. See Promstroybank application, supra note 166; Inkombank application, supra note 167.
173. Another Top Banker Shot on Moscow Street, REutERS, Oct. 18, 1995. Over the past year there were
30 attempts on bankers' lives in Russia, and 16 of them were killed. Id.
174. In Federal Reserve Bank of San Francisco Weekly Letter No 95-35, Oct. 20. 1995. the authors
estimate that the 2,500 banks in Russia have average capitalization of RB$20 million as compared to USS300
million in the United States and ECUS3 billion in the European Community, see Levonian & Jaffee, infra note
246. Thus, if"fully banked." Russia could support only 150 E.C.-sized banks or 1,500 U.S.-sized banks, which
means that over 1,000 Russian banks may be out of business in the near future. The Wall Street Journal
estimates that 72%of 2,500 banks have capital of less than $1.1 million each. RussiaShuts More Banks, WALL
Nov. 14, 1995, at A10.
ST. J.,
175. 12 U.S.C. § 3105(d)(3)-(4) (1995); 12 C.F.R. § 211.24(c) (1995).
176. See Press Release 11. supranote 67.
177. Phillips, supra note 125.
178. See id.
179. See Amendments to Regulation K.61 Fed.Reg. 2,899 (1996).
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already established in the United States. Thus, this option is not available to firsttime foreign bank applicants that must follow formal application procedure 80
5. Consent by Local Supervisor
The applicant bank is required to secure a letter of consent or non-objection
from the home country supervisor.'18 In the case of Russian banks, the letter is
provided by the Central Bank of Russia (hereinafter CBR). Usually such letters
describe the type of license the bank is operating under, the date the bank was
organized, and whether the bank is in good standing. Additionally, the CBR
mentions its supervisory and auditing procedures used with respect to a bank
applicant.
For instance, the letter of recommendation issued to Inkombank mentioned
that the CBR regularly reviewed Inkombank's audits prepared by an independent
auditor, KPMG Peat Marwick, and in addition, that the CBR reviewed unaudited
internal reports of the bank. 2
6. The Bank Regulatory System in the Home Country
Applicants are encouraged to briefly discuss the banking laws in their home
country.'8 3 This information helps the Board compile its database on Russian
banking law and allows the reviewer to familiarize itself with new developments
in the industry. Most Russian banking law developed only within the last five
years. However, some definitions in Russian law can be adequately interpreted
only in the context of prior legal history.
/
A rose in the United States is not necessarily a rose in Russia; the term
"bank" under Russian law may have different meanings depending on the context.
Historically, the term "bank" and "credit giving institution," (creditnoe
uch'rezhdenie)are used interchangeably in Russian and Soviet law. An argument
can be made that the latter is a more broad definition encompassing the functions
of a bank.'1 4 Also, preference in Soviet legal literature for the term "credit giving
organizations" may be due to a certain squeamishness associated with the

180. See id.
The only potential exemption may exist on a case-by-case basis with respect to "special
purpose" government banks. Id. Introduction to the rule states that "the proposed rule is designed merely to
reduce the burden on those foreign banks seeking to provide additional support for their existing U.S. banking
operations." Id. at 2901.
181. Press Release I, supranote 48,§ 3(a) of Instructions.
182. See Inkombank Application, supranote 167.
183. Press Release 1,supranote 48, § 4 of Instructions.
184. M.M. AGARKov,OSNovi BANKOVSKOGO PRAVA 7 [BAsics OF BANKING LAW] (1929) (2d ed.,

1994), Izdatel'stvo VEK Moscow, ISBN 5-85639-100-4 (copy on file with The TransnarionalLai"er).
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purportedly bourgeois context of the term "bank."'"5 This semantic conundrum
has implications reaching far beyond academia. Banking operations by non-banks

may inadvertently cause these organizations to be considered credit giving organit

zations and therefore bring them under the regulation of banking laws. 86

Although there is usually little ambiguity in identification of a bank, it is a good
idea to check with specific exemptions from the definition of a credit organization' because, for the purposes of banking law and regulatory supervision, the
terms bank and credit giving organizations are synonymous. If exemptions can
be found, then a credit giving organization is not deemed a bank and therefore

will not be regulated as a bank.
Contemporary banking activity in Russia is based upon the laws of the
Russian Federation On the Central Bank of the Russian Federation (The Bank of
Russia),"188 Banks and Banking Activity in Russia," t89on many instructions 190
and letters' 9t issued by the Central Bank of Russia (CBR), and several decrees of
the president. t92
The Russian banking systefn consists of the Central Bank of Russia (CBR),
commercial banks of different types and other credit institutions.t93 Additionally,
banks are also allowed to form business associations, provided that they do not

violate anti-monopoly laws of Russia.l9

185. See generallyit Distinguished Russian/Soviet banking scholar Agarkov argues that the term credit
giving organization is a misnomer because an "organization," ucherezhdenie, usually refers to a government
department financed by the state. However, credit giving organizations are independently financed through
their own resources. It should be noted that Agarkov wrote at the time when almost all banks in RSFSR were

nationalized. Id. at 11.
186. The Law of the Russian Federation On Banks and Banking Activity in the Russian Federation, art.l,

enacted Dec. 2, 1990, amended Dec. 12, 1991, Feb. 13 and June 24, 1992 [hereinafter Banking Law].
187. Id. art.l.
188. Federal Law of the Russian Federation On the Central Bank of the Russian Federation (the Bank
of Russia), enactedDec. 2, 1990, amended by June 24, 1992, Dec. 24,1993, reenacted by Federal Law N 65FZ on Apr. 26, 1995 [hereinafter Central Bank Law].
189. See Banking Law, supra note 186.
190. See Methodological Instructions on the Establishment and operation of Commercial Banks on the
Territory of The Russian Federation, adoptedFeb. 13, 1991, amended Feb. 11, 1994, and Feb. 27, 1995; see
also Instructions No. 1 On the Procedures for Regulating the Activities of Commercial Banks, adoptedApr.
30,1991, amendedMar. 17, May 27, July 7, 1993, and Feb. 15,1994.
191. Such Letters include, Letter No. 15/949 On the Regulation of the Activity of CommercialBanks'
Branches,Subsidiariesand Representative Offices, of May 18, 1991; Letter No. 56 On Changing the Order
ofSelling Goods (Works, Services)forForeignCurrencyto Citizens in the Territory ofthe Russian Federation,
of Oct. 1, 1993; Letter No. 67 On Some Issues in Relationto the Procedurefor CirculatingForeign Currency
Cashin the Territoryof the Russian Federation,of Dec. 27, 1993 amendedMay 27 and Sept. 2, 1994; Letter
No. 107 On Specifying the Orderof CirculatingForeign Cash on the Territory of the Russian Federation,of
Sept. 2, 1994, amended Dec. 7, 1994.
192. See DECREE OF TnE PRESIDENT OF THE RUSSIAN FEDERATION No. 1006 "ON COMPREHENSIVE
MEASURES PROVIDING FOR TIMELY AND FULL REMrITANCE OF TAXES AND OTER COMPULSORY PAYME
TO THE BUDGET," issued May 23, 1994.

193. See Banking Law, supra note 186. art. 2.
194. See id. art. 3.

1996IApplicationsby RussianBanks to Establish Offices in the U.S.
Russian banks operate under the Law on Banks,'"' and are authorized to perform traditional banking operations in either Russian or foreign currency. These
operations include opening and maintaining correspondent accounts (including
foreign), acting as guarantors to third parties in transactions of their clients, and
performing any other functions authorized by the CBR. 196 However, banks are not
permitted to manufacture or engage in retail sale of goods or to sell insurance
other than currency and credit risk insurance. 9 7
The operations of Russian commercial banks depend on the type of a license
they hold. The CBR has the sole authority to license commercial banks. Currently, Russian banks can obtain a license of three categories: (1) a general license
authorizing a bank to conduct its operations in rubles and foreign currency
domestically or abroad; (2) a license to engage in ruble and foreign currency
transactions but only within the territory of Russia; and (3) a license permitting
to engage only in ruble transactions. 98
The law specifically authorizes Russian banks registered in Russia to open
branches and representative offices abroad, and requires compliance by such
branches and representative offices with the law of the jurisdictions where they
are being operated.' 99 Further, a branch may be opened only after CBR approval.
A representative office may be opened only after the notification of the CBR of
the bank's intention to open a representative office?0
Russian applicantsal in the United States often mention in the descriptive
par& 0 2 of their applications, specific requirements that the CBR has issued with
respect to the formation of a bank, such as a requirement that no bank's promoter
can hold more than thirty-five percent of the bank's stock?0 3 This information
helps the Board conclude that the CBR supervision permeates every aspect of an
applicant bank's existence. At the present time there are no legal requirements to
maintain deposit insurance, although Russian banking regulators are currently

195. See id.
196. See id. art. 5.
197. See id.
198. See Central Bank of Russia Instructions On the Establishmentand Operationof CommercialBanks
in Russia, adopted Feb. 11, 1991 [hereinafter CBR Instruction of Feb. 11 1991].
199. Banking Law, supra note 186, art. 21. See Operational Instructions On the Establishment and
Operation of Commercial Banks in the Russian Federation, issued Feb. 27, 1995, art. 18 (providing that a
branch (filial) may be opened according to the laws of the jurisdiction where it is being establishedthat the
status of abranch is not a legal person and acts as an agent of its parent, and that the subcorrespondent account
may only be opened with CBR permission).
200. Banking Law, supranote 186, art. 36. After January 1996, under the U.S. Federal Reserve Board
rule certain foreign banks may open representative offices in the United States also by merely notifying the
Board. See supranote 156. In effect, this new rule reinstated the pre-FBSEA procedure for establishment of
representative offices in the United States.
201. See Inkombank Application, supranote 167.
202. See infra Appendix I, §4.
203. See CBR Instruction of Feb. 11, 1991, supranote 198.
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working on the implementation of a deposit insurance system under President
Boris Yeltsin's Decree. 2 4
In reviewing an application, the Federal Reserve is interested in ensuring that
home country laws do not prohibit bank applicants from disclosure of relevant
information to the Board. 205 Under Russian law on commercial banking all banks
are required to maintain confidentiality of their operations, accounts and deposits
of clients. 2 6 However, the law provides for disclosure of information to courts,
regulatory organizations and other investigatory organizations.02 7 Moreover,
under customarily required commitments to the Board from the applicant bank,
banks are required to commit and use their best efforts to secure waivers to
applicable confidentiality and secrecy restrictions enabling the Board to conduct
more complete reviews.2m Thus, Russian bank secrecy laws do not inhibit investigatory efforts of the Board.
7. The Home Country Regulator
The Board will separately evaluate the regulatory practices of the bank
regulator .2 The foreign bank proposing the establishment of a representative
office must be subject to a significant degree of supervision by its home country
supervisor on a consolidated basis. The day-to-day supervisory and auditing practices, their scope and frequency, will be reviewed and evaluated by the Board. If
tne Board has determined previously that the home regulator is an adequate
supervisor and that the applicant bank is subject to the same degree of supervision
as previous applicant banks, the Board will exercise less close scrutiny.22 0 However, the Board may find that although the general supervisory system in a bank's
home country is adequate, a particular bank applicant is not supervised to the
extent required and therefore will deny its application?"

204. DEcREFnNo. 1184OFTHEPRESIDENTOFTHERuSSIAN FEDERATION, issuedJune 10, 1994.
205. See Press Release I. supra note 48, § 12 (referring to the Federal Reserve Interim Procedures for
Processing Applications).
206. Banking Law, supranote 186, art. 25. Also, under Government Decree No. 35 of Dec. 5, 1991,
banks are required to protect commercial secrets. Citedin Inkombank Application, supranote 167, additional
information responsesof June 8, 1995.
207. Banking Law, supranote 186, art. 25.
208. See infra Appendix IV. See also 12 U.S.C.S. § 31 (Law. Co-op. 1995) (providing for information
assurances).

209. In the case of Russia, the Central Bank of Russia (CBR). See Central Bank Law, supranote 188.
210. Federal Reserve Application Order in re Cooperative Centrale Raiffeisen-Boerenleenbank B.A.,
Rabobank Nederland Utrecht, The Netherlands, Order Approving Establishment of a Representative Office,
May 17, 1994, availablein WESTLAW, Fedrsvbul Database; see infra note 266.

211. The comment to the final rule states that "while general country materials are useful, the Board
cannot determine ifa specific bank is subject to comprehensive supervision without considering the particular
supervisory and regulatory provisions that apply to that foreign bank applicant." Press Release It, supranote

63.
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The CBR is vested with broad regulatory powers to license, audit, 212 and
inspect Russian banks, credit institutions, and banks created by the non-residents
of Russia.21 3 The CBR has the authority to revoke licenses and impose other
sanctions on banks.2 1 4 Among other functions, the CBR has the authority to: 1)
determine the rules of conducting bank operations, accounting and reporting in
the banking system; 2) register the credit-giving organizations, license creditgiving organizations and the organizations responsible for their audit; 3) control
the activities of the credit-giving organizations; and 4) regulate foreign currency
transactions.2 5
To protect the interests of the depositors and to promote the stability of the
banking system in general, the CBR is required by law to establish the regulatory
procedures and requirements governing commercial banks. The CBR has established prudential standards in the following areas: 1) minimum capitalization; 2)
capital adequacy; 3) liquidity; 4) minimum reserves; 5) single borrower lending
limits; 6) limitations on open foreign exchange positions; and 7) acquiring corporate securities.2 6
The CBR supervises commercial banks through reviews of periodic reports,
reviews of annual audits conducted by independent auditors, 217.inspections"'1 and
meetings with bank management.2 9
With respect to at least one application, the Board expressed its concern that
the external auditors did not audit that bank on a consolidated basis.20 Under
current law, CBR does not require audits of bank subsidiaries or associated companies,2' however, the external auditors 222 are required to audit a bank's branches

212. The Central Bank of Russia is itself audited by an independent auditor appointed by the State Duma.
A U.K. firm, Coopers & Lybrand, will audit the annual reports of the CBR beginning with its 1992 report.
Anglijskaya FirnaKupersI LibrandtNaznachenaDumojAuditorom CentroBanka, [English Firm "Coopers
& 4brand"isAppointedby State Duma to be the AuditorofCentralBank], Delovoy Express, Mezregional'niy

Vipusk, No 29 (87), Aug. 8, 1995.
213. Central Bank Law, supra note 188, art. 55.
214. Id. art. 33. The Central Bank of Russia may require: restructuring the bank's assets, reorganizing
the bank; replacement of the bank's management; or liquidation of a bank. Additionally. Central Bank may
impose sanctions including: fines, increase reserve requirements, appointment of an administrator for the period
of restructuring, and revocation of the banks license. Id.
215. Id. art. 5.
216. Id. art.24.
217. President's Decree No. 2263, issuedDec. 22, 1993 (approving the "Temporary Rules on Audit
Activity of the Russian Federation"). Instruction No. 17 of the Central Bank, issued Aug. 24, 1993 (setting
forth standards for the preparation of financial statements) cited in Inkombank Application, supranote 167.
218. President's Decree No. 1184, issuedJune 10, 1994 (requiring the Central Bank of Russia to conduct
"complex inspections" of commercial banks at least once every two years).
219. See Inkombank Application, supra note 167. Such meetings between the Central Bank of Russia
and a bank management must be conducted at least once every quarter. Id.
220. See id. (responding to FRBNY requests for additional information, May 11, 1995).
221. See Banking Law, supra note 186, art. 45.
222. External auditors must be licensed by the Central Bank of Russia. See Inkombank application, supra
note 167 (responding to the FRBNY information inquiries, June 8, 1995).
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both in Russia and abroad. Furthermore, under internal bank regulations,
external auditors are usually required to audit the subsidiaries of a bank as well.2'
It is not yet clear if the Board will consider this consolidated supervision sufficient. However, the Board in a follow up request for information did not probe
further into auditing practices with respect to a bank's subsidiaries. 22 Moreover,
in the commentary to the Regulation K final rule, the Board stated that the
FBSEA
[D]oes not permit foreign banks to enter the United States if such banks
are not supervised by a home country regulator on a consolidated basis,
even if the authority is in process of developing such a system. A foreign
bank from such country, however, could be authorized to open a
representative office, if the Board finds all other applicable factors to be
satisfactory ....
Thus, if applicants can clearly show that the CBR is in the process of developing
a comprehensive, supervisory system under the guidelines of the Basle
Concordat,2 7 it is more likely than not that the Board will approve a representative office. Considering the latest interpretive letters and instructions of the
CBR, 28 the Russian banking regulation is moving in such a direction.
In addition to review of external audit reports, the CBR requires banks to
submit monthly, quarterly and annual reports on their operations. These reports
must disclose the bank's capital ratios, balance sheet and income statements, as
well as other financial ratios which allow CBR to estimate the quality of the
bank's operations.2 To comply with such periodic reports, banks are required to
submit asset quality information for their subsidiaries as well.30 However, only
the bank's branches are included in consolidated financial statements, and subsidiaries are reported separately.
Even though the CBR does not directly regulate a bank's subsidiaries, other
state agencies may be the primary regulators of such subsidiaries, depending on

223. Central Bank of Russia LetterNo. 129, issued Dec. 16, 1994 (copy on file with The Transnatlonal

Lawer).
224. See Inkombank Application, supranote 167.

225. Id. FRBNY request for additional information, May 11, 1995 & June 23, 1995.
226. Press Release II, supra note 64, at 4; 12 C.F.R. §§ 211,225,263,265; 58 Fed.Reg. 6,348 (1993)
(discussing adoption of Regulation K, International Banking Operations and Regulation Y - Banks Holding
Companies and Change in Bank Control).
227. See infra notes 314, 319 and accompanying text.

228. Instruction No. 17 of the Central Bank, issued Aug. 24, 1993 [hereinafter CBR Instruction 171
(adopted by the Council of Ministers Feb. 12, 1993) cited in Inkombank Application, supra note 167.
229. Central Bank'of Russia Letter No. 13-11190 issued Feb. 15, 1994 (setting forth required ratios to
be included in bank reports).
230. See CBR Instruction 17, supra note 228 (setting forth criteria for the preparation of financial
statements in accordance with international accounting standards (IAS)).
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the type of business in which the subsidiaries are involved. For example, subsidiaries engaged in the insurance business are supervised by the Russian State
Insurance Inspectorate. Other financial subsidiaries are supervised by the Ministry
of Finance, and subsidiaries in the business of securities operations are regulated
by the Federal Commission on Securities and Capital Market. 3
With respect to bank branches and bank holding companies, the CBR is
expressly authorized to inspect the branches and the affiliated organizations of
credit-giving organizations?2 and banks. The Law on the Central Bank of Russia
also provides for notice to the CBR if a person or a group of persons acquires a
five percent interest in a bank. Further, to acquire more then twenty percent of the
shares of a Russian banking institution, it is necessary to obtain the permission
of the CBR.23 Moreover, like any other non-banking entity, a Russian bank must
obtain a CBR license prior to making equity investments in a banking or credit
institution abroad.2'
Under the law,235 the CBR is a representative of the Russian Federation in its
contacts with the central banks of foreign nations. The CBR also regulates the
activities of foreign banks in Russia as well as banks with foreign participation
on Russian territory.3
As noted above, the CBR has the authority to revoke the licenses?37 of banks
that do not meet statutory or other criteria applicable to a bank licensed to operate
in the Russian Federation?38 Recently, the CBR has been taking a more active
role in bank supervision. In 1995, the CBR revoked the licenses 9 of 315 commercial banks (or twelve percent of Russian banks) which were unable to meet
their capital, prudential and other requirements of the CBR.2 40 These statistics

231. See generallyBanking Law, supranote 186.

232, Central Bank Law, supranote 188, art. 74.
233. Id. art. 60.
234. Central Bank of Russia Letter No. 38, of April 28, 1993. Cited in Inkombank application, supra
note 167.
235. See Central Bank Law, supranote 188.
236. See id. arts. 50, 51.
237. See id.art. 33.
238. See Promstroybank, Representative Office Application, Submitted to the Federal Reserve Bank of
New York, filed Sept. 19, 1994, availablefrom the FRBNY underFOIA. In 1993 and 1994 the Central Bank
of Russia revoked 50 licenses of commercial banks. Id.
239. The Central Bank of Russia also restricted operations at 423 banks and introduced temporary
management at five. Russia Yanks Banking Licenses, WALm ST. J., Jan. 11, 1996 at A12.
240. For example, a typical CBR press release on bank license revocation will state the following:
Press.service of the Central Bank of Russia stated that because of continued violations of banking
laws, regulations of the CBR, engaging in risky credit policy which threatened the interests of
creditors and depositors, failure to comply with financial and economic standards and mandatory
reserve requirements, unprofitable operations, failure to submit required reports and failure to
follow the instructions of the CBR, the CBR revokes the banking license of Commercial Bank
AFROBANK, effective July21, 1995.
Moscow's AFROBANKBanking License is Revoked, Delovoy Express, Mezregional'niy Vipusk, No 29 (87),
Aug. 8, 1995.
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provide the basis for the Board to conclude that the CBR is not only moving in
the direction of comprehensive supervision in general, but also exercises a
significant and active regulatory role with respect to particular banks.
8. FinancialCriteria
In an effort to promote the soundness and stability in the banking system in
the Russian Federation, the CBR has established a rigid financial criteria, '2and
the
4
President of the Federation has mandated regular "complex inspections. '
For instance, under CBR instructions, 24 Russian banks must comply with the
following standards: (1) minimum charter fund of six billion rubles for newly
established banks; 3 (2) capital to risk adjusted assets four percent; (3) capital to
liabilities ratio (one to fifteen); 4) liquid assets to short term liabilities (three
tenths); (5) long term assets to long term liabilities (one); (6) minimum reserve
requirements with the CBR;244 and (7) exposure to any single borrower to
shareholders' funds (one half).2 45 Generally, capital adequacy of Russian banks
is measured by the CBR according to standards similar to those developed by the
Bank for International Settlements. 2 6 The CBR requires that loan loss provisions
be calculated based upon the quality of security and the overdue period.2 47 With
respect to a bank's investments in corporate stock and non-government securities,
the CBR requires the value of such shares be charged directly to the bank's
.eserves, and places certain prudential limitations on investment exposure to
different grades of securities.248 Finally, it imposes limits to open currency
positions of Russian banks on domestic currency market.24 9 In an effort to bring
Russian banks to international standards, the CBR has issued instructions man241. Russian Federation President's Decre No. 1184 On Perfecting the Operation of the BankingSystem
of the Russian Federation,issued June 10, 1994.
242. Central BankofRussia Instruction No. 1, issued Apr. 30, 1991; Central Bank of Russia Letter No.
13-1/190, issued Feb. 15, 1994, cited in Inkombank Application, supranote 167.
243. Central Bank of Russia telegram No. 108-95 availablein Westiaw, Rusline database (requiring that
a bank applying for a license to perform operations in currency must have capital equal to 6 billion rubles

(approximately US$1.4 million according to the exchange rate in Jan. 1996)). Other banks and credit giving
institutions must maintain capital assets in the amount of 1.5 billion rubles (US$4 million). Id.
244. Instruction of the Central Bank of Russia No. 1,issuedApr. 30, 1991 (setting reserve requirements
with the CBR). The minimum reserve requirements with the Central Bank of Russiaare of 20% on ruble short
term liabilities of less than 30 days, 14% with maturities from 30 to 90 days, 10% with maturities of over 90
days; and 15% on customer hard currency accounts. Id.
245. See Inkombank Application, supranote 167.
246. Presently, a bank's equity must equal at least 4% of its risk-weighted assets. Mark Levonian &
Dwight Jaffee, RussianBanking, 95-35 FRBSFWKLY. LbrE 2 (Fed. Reserve Bank S.F., San Francisco, CA
1995). In 1999 this ratio will increase to 8%. Id.
247. Central Bbnk of Russia Instruction No.130, issued Dec. 20, 1994.
248. Central Bank of Russia Instruction No. 1,
supra note 242; Central Bank of Russia Letter No. 127
issuedDec. 8,1994.
249. Central Bank of Russia Instruction No. 15, issued May 28, 1993, cited in Inkombank Application,
supra note 167.
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dating Russian banks to increase their minimum authorized capital to the level
meeting the international adequacy-of-capital standards.? 0
Presently, the Russian Federation does not have a formal deposit insurance
system, and only Sberbank expressly guarantees deposits made in its branches.
For the past couple of years however, "several versions of a deposit insurance act
have drifted through parts of the Russian legislative system."25'
Until an office of one of the Russian banks is established in the United States
it will be hard to determine the Board's opinion on the financial regulation of
Russian banks. The Board does not divulge its opinions, and the precious little
that is available is ambiguous, inconclusive and mostly negative. In a recent
newsletter on Russian banking published by the Federal .Reserve in San
Francisco, the authors stated that "the CBR has been criticized as lax in its efforts
to close troubled banks: many poorly capitalized and even insolvent banks remain
open."252 Moreover, the authors state that the situation is so unclear that "simply
knowing which banks are the bad ones" is part of the problem 3 The Federal
Reserve Bank of New York, however, in its follow up information request to
Inkombank, did not ask for more information on financial regulation and ratios
after the applicant outlined the financial requirements above s4 The fact that no
further inquiry occurred, however, is not an indication of Board approval. In a
recent interview between the president of Inkombank and the staff of the Federal
Reserve Bank of New York,25the president was told "you will never even open a.
representative office here."
9. Managerialand OperationalPractice
A foreign bank's financial and managerial resources are reviewed by the
Board to determine whether its financial condition and performance demonstrate
that it is capable of complying with applicable U.S. laws. The bank's operating
record is reviewed to determine if it is consistent with the standards attributed to
the establishment of a representative office in the United States. Internal audits,
monitoring and control in addition to the bank's operating history in its home
country are highly relevant. If the financial condition of the foreign bank significantly differs from international norms, the foreign bank would be evaluated to

250. Central Bank of Russia Telegram No. 47-94 (Feb. 21, 1994) (requiring by Jan. 1, 1999 that all

generally licensed banks must have the minimum capital equivalent of ECU$5 million, and banks of limited
license and other credit giving organizations maintain minimum capital in the amount equal to ECU$I million).
251. See Levonian &Jaffee, supra note 246, at 2.
252.
253.
254.
255.
23, 1995.

See id.
See id.
See Inkombank Application, supra note 167.
Russian Banks FrustraedbyWestern "Apparatchiks," AMER. BANKER-BoND BUYER No. 402, Oct
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determine whether such difference can be6 justified in the context of its operations
and its proposed representative office.s
CBR requires Russian banks to comply with prudential requirements and
encourages banks to take precautions to prevent and detect money laundering.
Russian banks have introduced internal control programs aimed at streamlining
their management practices including hiring foreign consultants. 257 Under CBR 8
and other regulations,259 Russian bankers closely scrutinize the unusual and particularly large transactions of their clients.
10. The Commitments
The Board customarily requires commitments from an applicant to: 1) provide all the necessary information about itself and its affiliates260and 2) comply
with the requirements of continuous disclosure. 261 The Board may also require the
home country regulator to provide information about the applicant. The commitments may be analogized to a contract between an applicant bank and the
V 2
Board.
Additionally, the Board requires that the bank applicant consent to the jurisdiction of the United States for purposes of any potential claims, proceedings or
obligations arising in connection with the bank's operations. The bank must
63
further designate an agent for the purpose of receipt of service of process.
11. State Licensing
An applicant bank will also have to obtain a license from a state agency in
addition to the Board approval. Such state agencies are usually the Department
of Banking and the Department of Finance. They have their own requirements

256. See, ag.. Order Approving Establishment ofa Representative Office, Societe Generale Paris, France
1994 WL575486 (F.R.B.), May 16, 1994. available in Westlaw, Ffin-frbact Database.
257. See Inkombank Application, supranote 167 (responding to A request for additional information,
June 8,1995). Inkombank hired the consulting agency, McKinsey Company, Inc.. to assist in developing a plan

for enhancing the Bank's management and internal controls. Id.
258. Under Central Bank of Russia Instruction No. 28, issued Apr. 24. 1995, banks are required to report
to CBR ALL foreign currency cash and check transactions.
259. See Inkombank Application, supra note 167. Banks are required to submit to State Tax Service

information on transactions exceeding US$10,000. Id.
260. "Affiliate" of a foreign bank ora parent of a foreign bank is any company that controls, is controlled
by, or is under common control with, the foreign bank or the parent of the foreign bank. 12 C.F.R. § 211.21

(1995).
261. See Federal Reserve Board Assurance Commitment (copy on file with The TransnationalLamyer).
See also infra Appendix IV.

262. The obligations taken by an applicant bank under the commitments may be enforced by the Board
in proceedings under 12 U.S.C. § 1818 (1995).
263. Federal Reserve Board Consent to Jurisdiction (copy on file with The TransnationalLawyer). See
infraAppendix V.
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applicable to foreign bank applicants. The state departments evaluate applications
separately from the Board's decision, but for practical purposes, they use the

same criteria, and Board approval usually guarantees state approval as well.
12. DescriptionofActivities of the RepresentativeOffice
Usually banks considering establishment of representative offices in the
United States already have extensive business contacts in the United States.
Proposed representative offices, however, are intended to directly promote the

banking services of their parent bank, solicit loans, 254 conduct research, and act
for the parent bank's customers and correspondents in the United
as liaison
s
26

States.

Applicants are also required to discuss how the proposed representative office
will be supervised by the parent bank's headquarters, as well as provide personnel

and accounting statements for the proposed office.
C. A ComparativeExample: An Application by Banco FrancesDel Rio De
La Plata S.A. Buenos Aires, Argentina to Establish a Representative

Office2w
In approving the application by a Argentinean bank, Banco Frances Del Rio
De La Plata S.A. Buenos Aires, the Board first determined that the bank applicant

was a foreign bank within a definition of IBA. The bank applicant published a
notice of application in the press, and the Board considered all comments

264. Such activities may include assembly of credit information, property inspections and appraisals,
title information, preparation of loan applications, and execution of loan documentation. See Inkombank
Application, supra note 167.
265. See applicaiton filed by Rosvneshtorgbank, supranote 165; application filed by Promstroybank,
supranote 166; application filed by Inkombanklsupranote 167.
266. Order Approving Establishment of a Representative Office, Banco Frances Del Rio De La Plata
S.A. Buenos Aires, Argentina, 1995 WL 239002 (F.R.B.), Apr. 24, 1995, available in Westlaw Ffin-frbact
Database. See Order Approving Establishment of a Representative Office, Societe Generale Paris, France,
(May 16, 1994). 1994 WL 575486 (F.R.B.); see, e.g., Order Approving Establishment of an Agency and a
Representative Office, Meespierson N.V. Amsterdam, The Netherlands, 1994 WL 575408 (F.R.B.) May 23,
1994; Order Approving Establishment of a Representative Office, Cooperative Centrale RaiffeisenBoemleenbank B.A., Rabobank Nederland Utrecht, The Netherlands, 1994 WL 577381 (F.R.B.). Aug. 18,
1994; Order Approving Establishment of a Representative Office, Banpais, S.A. Mexico City, Mexico, 1994
WL 737441 (F.R.B.), Dec. 21, 1994; Order Approving Establishment of a Representative Office, Standard
Bank of South Africa Johannesburg, South Africa, 1995 WL 125753 (F.R.B.), Mar. 22,1995; Order Approving
Establishment of a Representative Office, The Hong Kong and Shanghai Banking Corporation, Limited Hong
Kong, 81 FED. REsER E BULL. 902 (1995); Order Approving Establishment of a Representative Office, Bank
Austria Aktiengesellschaft Vienna, Austria, 81 FED. RESERVE BULL. 979 (1995) [hereinafter Board Approval
Orders], availablein Westlaw, Fedrsvbul Database.
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received. It took the Board one year to approve the application from the date of
notice publication.
The applicant bank is the largest private commercial bank in Argentina with
only one non-U.S. foreign office. The capital and asset structure of the bank is
similar to those of Inkombank.?
The Board stated in the approval order that it had reviewed the application
under the standards provided in FBSEA, IBA and Regulation K, although these
standards9"need not in every case apply to the establishment of a representative
2
office." 6
The Board concluded that Banco Frances Del Rio is subject to the
supervisory authority of the Central Bank of the Republic of Argentina (the
Central Bank). The Central Bank, responsible for monitoring the expansion of the
banks operations, did not object to establishment of a representative office. The
Central Bank, which is responsible for supervising bank activity, monitors the
bank's compliance with Argentinean law, evaluates its consolidated financial
condition, and reviews periodice internal and audited reporting by the bank. The
bank's monthly, quarterly and annual reports include balance sheets, income
statements, basic financial statements and key financial ratios covering such areas
as risk-based capital, liquidity, foreign exchange, and concentration of credit.
These reports are prepared on a consolidated basis. In addition to reviewing these
reports, the Central Bank staff meets regularly with bank management.
Examiners of the Central Bank perform mandatory, comprehensive, annual,
on-cite examinations of banks. The examination includes the review of internal
controls, credit policy, portfolio risk, capital and reserve requirements, management activities, and foreign exchange operations.
The Central Bank represented it had procedures in place to monitor and
control its domestic and worldwide activities in accordance with regulatory
requirements. Such procedures include internal audits and inspections of the
bank's offices and subsidiaries worldwide. The Board also took into account the
bank's good record of operation and its standing with home country supervisors.
The Board, after considering all these factors, concluded that the managerial,
supervisory and financial factors were consistent with the approval of the proposed representative office and the banks experience and capacity to support the
proposed office would ensure compliance with U.S. law.
As discussed above, Russian banking practice and the CBR supervisory
activities are generally similar to those in Argentina as they are applied to Banco

267. Board review periods vary widely depending on the applicant. For example, it took the Board three

months to approve a representative office application from a Hong Kong bank, and over three years to approve
an application from a Brazilian bank. On average, however, the Board issues an approval order within one year.
See Board Approval Orders, supranote 266.
268. See Inkombank application, supra note 167.
269. See Banco Frances Del Rio De La Plata Application, supranote 266.
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Frances Del Rio, and therefore Russian bankers are justified in expecting eventual
approval by the Board of a representative office in the United States.
D. Applicationfor Establishmentof an Agency
Generally, the Board applies the same set of criteria for establishing an
agency as it does for establishing a representative office.2 70 However, the Board
will consider more closely the five requirements set forth in Regulation K.27 1For
instance, the fact that the home country is a signatory to the Basle Capital Accord,
which includes risk-based capital standards, may be favorable for a review.
E. Applicationfor Establishmentof a Branch
Again, the process of review is basically the same, except the Board looks
more closely into the lending and capital risk management practices of an applicant.2 72 Adequacy of the bank's capital to the U.S. and Basle standards is
dispositive in review.
F. Applicationfor the Acquisition of an Existing Bank
Instead of publishing the application in a newspaper for comment, the notice
of application is usually published in the Federal Register.27 3 The Board considers
public comments on the application in light of factors set forth in the Bank
Holding Company Act because an acquisition of an existing bank triggers the
requirements of the BHC Act. 274 Moreover, because the proposed application will
convert the bank applicant's status into that of a bank holding company (unless
it already was a bank holding company), it is important for the bank applicant to
identify its "home state" for the purposes the IBA. 275 Further, the Board will consider the application under the BHC Act and Regulation Y as discussed above.

270. See, eg., Order Approving Establishment of an Agency and a Representative Office, Meespierson

N.V. Amsterdam, The Netherlands, 1994 WL 575408 (F.R.B.) May 23, 1994, available in Westlaw, Fedrsvbul
Database.
271. 12 C.F.R. § 211.24(c)(1) (1995).
272. See, mg., Order Approving Establishment of a Branch, Taiwan Business BankTaipei, Taiwan, 1995
WL 270667 (F.R.B.), May 8, 1995, availablein Westlaw, Fedrsvbul Database.
273. See, e.g., Order Approving Applications to Acquire and Retain a Federal Savings Association, The
Royal Bank of Scotland Group PLC Edinburgh, Scotland, The Royal Bank of Scotland PLC Edinburgh,
Scotland, Citizens (U.K.) Limited Edinburgh, Scotland, Citizens Financial Group, Inc. Providence, Rhode
Island, 1993 WL 741185 (F.R.B.) Sept. 13, 1993, available in Westlaw, Fedrsvbul Database.
274. Bank Holding Company Act § 3(d), 12 U.S.C. § 1842(d) (1995).
275. IBA, 12 U.S.C. § 3103 (1995).
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G. Regulation and Enforcement
Under the expanded powers given to the Board by FBSEA, the Board
appointed a new deputy director responsible for foreign bank operations in the
United States. The regulatory responsibilities are shared with the Office of the
Comptroller of the Currency (OCC). The Board is currently reexamining the
rating system and in the future is expected to assign composite ratings to foreign
bank's entire U.S. operations and not the separate offices in particular. Also,
under the FBSEA, the Board has new authority to examine the U.S. offices of
foreign banks, even if state27chartered,
and to terminate the operation of a foreign
6
bank in the United States
The FBSEA eliminated the IBA those provisions in the Bank Holding
Company Act of 1956 (BHCA) which allowed foreign bank exemptions. Thus,
a foreign bank or a company owning or controlling a branch or an agency is subject to all provisions of the BHCA. Specifically, the BHCA will be implicated if
a foreign entity acquires five percent or more of voting stock of a U.S. bank or a
U.S. bank holding company. However, an application with the Board is not
required for an acquisition of a foreign banking organization that does not control
a bank in the United States.27
H. Lending Limits
Generally, foreign banks are restricted in their lending operations by the same
restrictions applicable to U.S. banks. However, Regulation K provides that the a
foreign bank must aggregate the loans given to the same borrower by all of its
offices for the purposes of compliance with the national lending limits under the
FBSEA. It is expected that the Board will designate the foreign bank's lead office
responsible for maintaining lending records.2 78
Lending restrictions imposed on state-chartered banks remove the advantage
they hold over federally-chartered institutions. Under this regulation the standard
is the same for state and federally-chartered banks-the limit to one single borrower may not exceed fifteen percent of the entire bank's capital and surplus if
the loan is unsecured, and ten percent if the loan is secured.2 79 This requirement
may significantly change the lending policy of a bank because some states are
much less restrictive.2"

276. See 12 U.S.C. § 3108 (1995).
277. See 12 C.F.R. § 225.11 (1995).
278. See Joseph T. Lynyak, III, Foreign Bank Supervision: The Regulation K Amendments, 111
BANKING L.J. 464 (1995).

279. 1BA § 4(b), 12 U.S.C. § 3102(b) (1988).
280. For instance, New York does not impose lending limits on state-chartered agencies. See generally

Lynyak, supra note 278.
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L

Termination of a ForeignBank
As part of the expansion of the Board's powers, the FBSEA grants the Board

the power to terminate the operation of a banking establishment A banking office
of a foreign bank may be terminated if the Board concludes that the home

country's regulator does not subject the bank to comprehensive supervision on a
consolidated basis and if the Board has reason to believe that the bank has
violated a law or engaged in unsound or unsafe practices.?"

In addition to Board review, theOCC investigates illegal and unauthorized
banking activities of foreign banks in the United States and together with the

FDIC publishes a list of such banking entities?"2 Based on this information, the
Board or OCC may issue an order to terminate such activity8 3 and "may invoke
the aid of the district court of the United States" to enforce the termination
order.2 Recently, two Russian banks were listed as potentially conducting
banking activity in the United States without authorization.8
J. Penaltiesfor Non-Compliance with U.S. Banking Law
Many violations of U.S. banking laws do not necessarily warrant termination

of a banking activity. However, they may warrant penalties which, due to their
severity, effectively terminate an office of a foreign bank. General violations of

the provisions of the IBA may subject a foreign banker to civil penalties of up to
US$25,000 for each day during which a violation continues.s 6 Further, there is
a three-tiered penalty system for failure to make required reports. 28 7 These range
in severity from US$2,000 to US$1,000,000 per day for inadvertent and knowing
281. See 12 U.S.C. § 3105(e) (1995) (outlining Federal Reserve considerations in determining if an office
of a foreign bank should be terminated:
(1) the foreign bank is not subject to comprehensive supervision or regulation on a consolidated
basis by the authorities in its home country, and (2) there is a reasonable cause to believe that the
foreign bank, or any of its affiliates have committed a violation of law or engaged in unsafe and
unsound practices in the United States, and in the result of such practice or practices, the foreign
bank's continued operation would not be consistent with the public interest or the purposes of the
applicable statutes.)
Id.
282. In 1994 the FDIC published a list prepared by the OCC listing foreign banking entities that may
be conducting unauthorized banking operations in the United States. 1994 FDIC Interp. Ltr. 66, FIL-50-94,
July 12, 1994, at 1, availablein LEXIS. Banking Library, FDIC File.
283. An order may be issued under 12 U.S.C. § 3102(0) (1995).
284. Id. § 3105(e)(6).
285. The FDIC releases mention two Russian banks which alledgedly operated without a banking
license. These banks are: National Bank of Russia in California. 1994 FDIC Interp. Ltr. 66, FIL-50-94, Jul.
12, 1994, at 5, availablein LEXIS, Banking Library, FDIC File; Commercial Stockholding Bank "Himbank"
of the Russian Federation in New York, 1994 FDIC Interp. Ltr. 22, FIL-23-94, Apr. 8, 1994, at3. available
in LEXIS, Banking Library, FDIC File.
286. 12 U.S.C. § 3110(a) (1995).
287. Id. § 3110(c).

The TransnationalLawyer/Vol. 9
violations, respectively. 8 Additionally, the IBA provides for criminal penalties
for knowing and willful violation of any provisions of the IBA or any regulation
issued under it.0 9

In the context of enforcement, the IBA does not provide procedural guidelines for the Board. Also, the Board and the OCC are not subject to the Administrative Procedure Act (APA). However, to ensure consistency and predictability,
both the Board and the OCC follow the provisions of the APA voluntarily. With
respect to penalties under the IBA, both the Board or OCC are required to follow

the procedures outlined in the Federal Deposit Insurance Act 29 when conducting
hearings and assessment of penalties to a foreign banker.?9
K. Other Considerationsand U.S. Laws
1. Home-CountryLaws
Naturally, before applying for approval to establish a foreign banking entity

in the United States, it is necessary to ascertain if it is permissible in the home
country itself. As it was shown above, Russian law expressly permits Russian
bankers to establish agencies, branch representative offices and acquire voting

stock in foreign banking entities. 292
2. Reciprocity

Currently reciprocity is not a factor in the Board's consideration of a foreign
bank application. However, proposals for including such a requirement have
emerged periodically in the U.S. Congress. In 1990, Congress proposed, but did
not pass, the Riegle Bill which would have required the Department of the
Treasury to evaluate a foreign country's practices in its treatment of U.S. banking

institutions abroad.2 93 Moreover, some states expressly contain reciprocity

288. Christopher F. Corr, A Survey of United States Controls on Foreign Investment and Operations:
How Much is Enough?, 9 AM. U. J. INT'LL. &POL'Y 417,451 (1994).
289. A person guilty of such violation may be imprisoned for up to five years and fined for up to
$1,000,000 per each day during which a violation continues. 12 U.S.C. § 3111 (1995).
290. Id. § 1818(h).
291. Id. § 3110(a)(3).
292. See Banking Law, supra note 187, arts. 21, 36.
293. The Riegle Bill was intended to amend the IBA of 1978 and the Securities and Exchange Act of
1934 to provide for fair trade in financial services. 136 CONe. REC. 5476-03 (daily ed. Jan. 29, 1990)
(statement by Sen. Reigle to the Committee on Banking, Housing, and Urban Affairs). Particularly, Senator
Reigle was concerned with the new EC directive establishing the principle of both de Jure and de facto
reciprocity to foreign banks operating in the European Community. Id. at 5478. Under this "mirror-image" E.C.
directive the U.S. banks would have been disadvantaged in the European Community because of U.S. domestic
Glass-Steagall Act and geographic restrictions applicable both to domestic and foreign banks in the United
States. rd.
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requirements. In Texas, for instance, until 1995 an application for a foreign bank
agency license could have been be refused if the Texas Banking Commissioner
found that: (1) the country of incorporation of a foreign bank does not permit
Texas state banks or U.S. national banks domiciled in Texas to carry on similar
functions in that foreign country; and (2) granting a license in that case will be
detrimental to public interest.2
Therefore, Russian bank applicants should discuss whether the home country
is open to U.S. owned banking organizations, and what the reciprocity requirements are in the home country.2 5 President's Decree No. 1184 made an exception
to a November 17, 1993 decree prohibiting foreign banks from dealing with
Russian clients until 1996.296 Decree No. 1184 established the "principle of
reciprocity with regard to Russian banks, which open up their branches, offices
subsidiaries and joint institutions abroad."2 Thus, since January 1, 1996, Russian
law no longer expressly prohibits foreign banks from operating in the Russian
Federation and servicing Russian clients 8
3. Tax Structure
The tax laws are changing in the United States daily, and an aspiring foreign
banker should consider whether his or her home country has a tax treaty with the
United States, or whether it is better for tax purposes to establish an offshore
corporation which will own a U.S. bank rather than entering the U.S. market
directly. An interplay of home and host tax preferences and penalties may
influence the form chosen.'9 For instance, the home country may not give tax
credit to a banker infusing capital in a foreign subsidiary, or the U.S. Commissioner may consider whether or not a branch income is "effectively
connected" to branch operations in the United States thereby making it ineligible
for a tax preference?'

294. TEx. CIV. CODE ANN. §§ 342-1006() (Vernon Supp.1990) (repealed 1995); cf. TEX. Crv. CODE
ANN.§§ 342 - 9.004 (Vernon Supp. 1996) (retracting the requirement of recipricol treatment). See generally

Nunes, supranote 141.
295. Russian Federation President's Decree No. 1184, On Perfecting the Operation of the Banking
System ofthe Russian Federation,issued June 10, 1994.
296. Eric S. Palace, Developments in Banking Law: 1994, XIII InternationalBanking-U.S. Banks

OperatingAbroad, 14 ANN. REV. BANKINGL. 161, 171 (1995).
297. Yeltsin Decree Will Remove Curbson CertainForeign Banks in Russia, 62 Banking Rep. Daily
(BNA) 1086 (June 20, 1994).
298. Alexei Portansky, ForeignBanks MayNow DirectlyServe Russian Residents. BIZEKON NEWs, Jan.
11, 1996, availablein Wesflaw, Allnews Database (discussing the lifting of express ban on foreign banks
operating in Russia). Although under current law foreign banks are now free to open all types of banking
business entities in Russia, the CBR may subsequently impose reciprocity requirements in response to the
complaints of Russian bankers whose applications were denied in the home countries of foreign banks. Id.
299. See generally Alfred C. Groff &James F. Hoch, Selected Issues in U.S. Taxation of U.S. Branches
of ForeignBanks, 88 U. IL.L. REv. 343,344 (1988).
300. rd. at 344.
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4. SecuritiesLaws

Like any other acquisition, the attempt by a foreign entity to buy ongoing
30
U.S. concern will be subject to the offer and anti-takeover statutes of the SEC. 1
Similarly, although some provisions of the BHCA in respect to securities dealings

are not applicable to foreign banks operating in the United States, many banks'
activities with securities fall under the regulatory authority of the SEC?0 2 For

instance, a foreign bank selling securities may be required to register as a brokerdealer under section 15(a) of the Securities and Exchange Act of 1934 (Exchange

Act) 3 if such bank inadvertently became qualified as a broker or dealer under the
Exchange Act.304 Likewise, foreign bank offering securities may be subject to the

requirements of Regulation S'e5 depending on whether such offer is in the United
States or abroad.3 6

Foreign banks may also fall under the registration provisions of the
Investment Company Act 7 when they offer securities or American Depository
Receipts (ADRs) in the United States.3 However, the SEC in recently promulgated rule 3a-6309 exempted foreign banks from the definition of an investment company provided that the bank qualifies as a foreign bank and designates

•
301. Securities and Exchange Act of 1934 § 14(d), as amended by Williams Act, 15 U.S.C. § 78n
(1995).
302. Securities issued by a bank itself, however, are exempt from the definition of a security under §
3(a)(2) of Securities Act of 1933. 15 U.S.C. § 77c (1995). The SEC has traditionally maintained that a § 3(a)(2)
exemption is applicable to foreign banks in the same degree as it is applicable to domestic U.S. banks. See, e.g.
Exemption from the Investment Company Act of 1940 for the Offer or Sale of Debt Securities and Non-Voting
Preferred Stock by Foreign Banks or Foreign Bank Finance Subsidiaries, Investment Company Act Release
No. 15314, CCH, Sept. 17, 1986. § 84,025.
303. Joel P. Trachtman, Recent Initiatives in InternationalFinancialRegulation and Goals of Competitiveness,Effectiveness, Consistency and Cooperation, 12 J. INT'L. L. Bus. 241,275 (1991).
304. Although the Securities and Exchange Act of 1934 requires registration of a broker or dealer with
the SEC, a foreign broker or dealer may be exempt under Rule 15a-6 of the Securities and Exchange Act of
1934. 17 C.F.R. § 240.15a-6 (1995).
305. Regulation S-Rules Governing Offers and Sales Made Outside the United States Without Registration under the Securities Act of 1933, 17 C.F.R. § 230.901 et seq. (1995).
306. See Trachtman, supranote 303, at 309.
307. Investment Advisers Act of 1940, 15 U.S.C. § 80a-1 et seq. (1995).
308. Foreign banks and their subsidiaries are permitted to offer or sell their own debt securities or nonvoting stock in the United States without registering with the Commission as an investment company. 52 Fed.
Reg. 42,280 (1987).
309. SEC adopted Rule 3a-6, under the Investment Company Act of 1940 on Nov. 4, 1991, 56 Fed. Reg.
56,294 (1991), 17 C.F.R. § 270.3a-6 (1995). Under this Rule, foreign banks do not have to register as an
investment company for the purposes of selling their own equity and debt securities. Id.; see also Michael D.
Mann et al., Developments in InternationalSecurities Law Enforcement and Regulation, in INTL. SEc. L.
ENFORCEMENT & REG. 1994 (PLI Corp. L. & Practice Course Handbook Series No. 845 (1994)) (explaining
Rule 3a-6); John E. Baumgardner, Jr., Developments in the Internationalizationof Investment Advisers,
Investment Companiesand OtherInvestmentVehicles, in INTL. SE. MARKETS 1995 (PLI Corp. L. & Practice
Course Handbook Series No. 845 (1994)) (explaining Rule 3a-6).
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an agent in the United States for service of process. 310 Rule 3a-6 was promulgated
in an effort to "place foreign banks... selling their securities in the United States
on a more equal footing with domestic banks... in furtherance of the policies of
national treatment and open U.S. financial markets.. ,3"
Additionally, foreign banks dealing in securities in the United States may also
utilize exemptions from registration found
in newly promulgated Rule 144A312
13
investors.?
institutional
as
if they qualify
IV. INTERNATIONAL REGULATORY FRAMEWORK

As in other nations, U.S. laws applicable to foreign banks are concerned
principally with the operation of foreign banks within U.S. borders. Financial and
banking markets, however, are becoming increasingly interdependent. The
famous international bank failures of the past decade exemplify the global impact
such failures have on markets both worldwide and nationally. The most notorious
failures of international banks include: Bank of Credit and Commerce International (BCCI) in 1991, a Luxembourg-based bank that illegally gained control
of several U.S. banks, and had a total of US$20 billion of assets with offices in
sixty-nine countries; Banca Nazionale de Lavorno (BNL), an Italian bank
involved in making illegal loans to Iraq; Herstatt Bank in Germany in 1974
which used fraudulent banking methods, and; Banco Arhbrosiano in3Luxembourg
14
in 1982 which made imprudent loans to Latin American countries.
In response to these failures, the international banking community establish~d
a number of general norms and standards.315 The result of this is that a foreign
bank planning to open an operation in the United States should comply with international regulations and standards in addition to the U.S. domestic laws.
A. Basle Concordat
After the failure of the Herstatt Bank in Germany in 1974, banking regulators
formed an international committee in Basle, Switzerland for the purposes of

310. Foreign banks relying on exemption under Rule 3a-6 of Rules and Regulations, Investment
Company Act of 1940, may be required to file Form F-N under Rule 489 under the Securities and Exchange
Act of 1933. 17 C.F.R. § 270.3a-6 (1995).
311. See Mann et al, supra note 309, V.1.2.

312. Private Resales of Securities to Institutions, 17 C.F.R. § 230.144A (1995).
313. See,e.g., Edward F. Greene, U.S. PrivatePlacementsand Rule 144A, in 26TH ANN. INST. ON SEC.
REG., at 735 (PLI Corp. L. & Practice Course Handbook Series No. 867 (1994)).
314. See generally Duncan E.Alford, Basle Committee Minimum Standards:InternationalRegulatory
Response to the Failureof BCCI,26 GEO.WASH. J. IN'LL. &EcON. 241 (1992).
315. The Basle Concordat and the E.C. Banking Directives are two of the examples of international
regulations and standards. Trachtman, supranote 303, at 253 n.30.
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316
coordinating regulatory efforts in the countries participating in the agreement.
The non-binding nature of the committee is reflected in the term Concordat,
which means agreement, or more broadly, consent. The Committee set forth a
number of guidelines, all prompted by the failures of international banks, to be
implemented in the participants' countries. The nature of the Concordat is purely
advisory, and consensus is the primary purpose of the Committee. The United
the guidelines of the Third Concordat in the sections of the
States implemented
t7
FBSEA in 1991.?

1. The FirstConcordat
The First Concordat was reached in 19.75 after the collapse of the Herstatt
Bank. The bank's fraudulent bookkeeping practices created a crisis in the settlement of international claims against Herstatt Bank. Naturally, settlement practices, solvency and liquidity were at the core of the First Concordat.318 The
primary tenet of the First Concordat was that foreign bank supervision was the
joint responsibility of the home and host countries. Nevertheless, the Concordat
had several weaknesses, the most obvious being the overlap of supervisory
responsibilities, between host and home countries allowing a bank to avoid
consolidated reporting, and ambiguity as to who should be the regulator or lender
of last resort should a major international bank fail.
2. Second (Revised) Concordat
The Second Concordat in 1983 amended the agreement and introduced the
concept of 'Dual Key" supervision. Under this concept, a foreign bank's home
country regulator has to be satisfied that a regulator in the host country adequately
supervises the bank. Conversely, a regulator in the host country must be satisfied
with the home country's supervisors. The Second Revised Concordat recognized

316. The Basle Concordat is made up of banking regulators from twelve nations: Belgium, Canada,
France, Germany, Italy, Japan, Luxembourg, the Netherlands, Sweden, Switzerland, the United Kingdom, and

the United States. Alford, supranote 314, at 241 n.l. The Bank for International Settlements (BIS) also based
in Basle, provides staffsupport for the Committee's activities. Id. William Corrigan, President of the Federal
Bank of New York, is now chairman of the Basle Committee.
317. See generally 12 U.S.C. §§3101-3111 (1995).
318. Alford, supra note 314, at 247-48. The Concordat set forth five principles:
(I) supervision of foreign banks should be jointly responsibility of home and host countries;

(2) no foreign banking establishment shall escape supervision;
(3) liquidity supervision should be primary responsibility of a host country;
(4) supervision of solvency should be primary responsibility of home country supervisors, however
(5)

Id. at 248.

solvency of subsidiaries was to be regulated by the host supervisor,
practical cooperation shall be facilitated by the freedom of transfer of information between the host
and the home country of a bank.
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three types of foreign banking entities: (1) a branch, which does not have an
independent legal status from its parent; (2) a subsidiary, a legally independent
entity; and (3) ajoint venture or consortium, both legal entities owned by two or
more banks. Solvency, liquidity, foreign exchange operations and consolidated
supervision depended upon the type of entity in question. Generally, home
country regulators were responsible for regulation of an independent legal entity.
For example, a subsidiary and a joint venture partner, and while the host country
was responsible for regulating a branch.
Much like the First Concordat, the Second Revised Concordat also had
weaknesses. The Concordat designated a regulator for subsidiaries but not for
holding companies owning said subsidiaries. Also, the agreement again left open
the issues of who would be the lender of last resort for a foreign bank and who
should receive the consolidated statements of a foreign bank's worldwide
operations.
3. The BCCI Failure
The lack of consolidated supervision was successfully used by BCCI when
it established a holding company in Luxembourg and subsidiaries in Luxembourg
and the Cayman Islands. In effect, neither the host country nor the home country
required consolidated statements from the entire bank's worldwide operations,
and the bank was able to completely avoid regulation by playing the fragmented
regulators, one against the other. Moreover, both the Cayman Islands and
Luxembourg were noted for their lax financial supervision and strict enforcement
of bank secrecy laws.
It is worth mentioning that even if Luxembourg wanted to supervise BCCI
on a consolidated basis, it would not have been able to do so because BCCI was
a holding company. Due to the particular corporate structure, BCCI was not even
considered a bank under Luxembourg law. As a result only BCCI's Luxembourg
subsidiary could be regulated as a bank. Therefore, Luxembourg's supervision
would not have been on a consolidated basis regardless of the Luxembourg
authorities' intent.
4. The Third Concordat
Immediately after the failure of BCCI, the Basle Committee reformulated its
standards with the purpose of tightening international bank supervision. They
revised the standards into the "Minimum Standards."3 19 In sum, the goal of the

319. Alford, supra note 314, at 267. The new and current Minimum Standards provide that: (1) all

international banks and banking groups should be supervised by the home country regulator, (2) a foreign bank
should obtain both home and host country permission before establishing an operation in a foreign country;
(3) banking regulators shall have the right to gather information from the international banks; (4) if minimum
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"Minimum Standards" was to ensure that all international banks are subject to
consolidated supervision by their home country regulator. Thus, under the new
standards Luxembourg would have had the authority to supervise BCCI on a
consolidated basis.
B. The Response to Basle Concordat's "Minimum Standards"
The Basle Concordat is not a treaty and thus does not have the force of law.
Consequently, its provisions can be implemented only through the legislation of
the participant countries. After the failure of BCCI and adoption of the new
"Minimum Standards," the European Community concentrated on the issues of
surrounding. supervision of bank holding companies. Several banking directives
were issued resulting in no bank being able to avoid consolidated supervision as
did BCCI. The United States also responded to the new standards in 1991 by
passing the FBSEA3a2 which closely parallels the requirements in the "Minimum
Standards," and aims to ensure-the coordination of regulators and a requirement
of consolidated supervision.
V. HISTORY OF BANKING IN RUSSIA
A. RussianBanking Before 1917
After the dissolution of the Soviet Union and the beginning of the free market
reforms in Russia, the new business practices of the new Russian state are essentially well-forgotten old ones.2 1 Indeed, development of Russian banking seems
to have come full circle; from private banks before 1917, to partially, then completely nationalized banks in the 1920s and eventually to denationalized banks in
the 1990s. Moreover, most of the problems and traditional characteristics of the
Russian banking system are as evident today as they were over a hundred years
ago.
Development of banking in the second half of the nineteenth century in
Russia was marked by two competing economic factors: (1) rapid, capital-intense
development of industrial centers, mostly in the cities; and (2) redistribution of
land ownership in the country.tm The former category required capital on a short
term basis, whereas capital requirements in rural Russia were mostly on a long-

standards are not met the host regulator may impose sanctions against such bank; and (5) information exchange
between the bank regulators in host and home countries should be encouraged. Id.
320. See supranote 39.
321. "All the very new things are essentially the well-forgotten old ones," an old Russian proverb. In

other words, the more things change the more they stay the same (in the long term, of course).
322. Under the decree of Emperor Alexander II, the institute of serfdom was abolished in 1861. As a
result, former aristocratic landowners were experiencing pressure to sell their land. A.P. Chekhov's play
"Cherry Orchard" is a good illustration of these dynamics.
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term basis in nature.323 As a result, two major types of banking organizations de326
3
veloped,3 24namely, mortgage banks (ipotechnie) 25extending long-term credit,
and commercial banks (kommercheskie) providing short term and revolving credit
for business purposes. The State Bank of Russia was a category in itself, responsible for the circulation of currency in the empire and vested with supervisory
authority over other banks. The Russian banking sector also included a number
of small credit-giving organizations which were engaged in retail banking 27 on
a local basis. These smaller banks were organized as credit unions, based on the
principal of mutual responsibility of their members? 28
Largely, the Russian banking industry served the credit needs of the nation
well.329 The nation's fiscal policy was stabilized by the late nineteenth century

with the adoption of a law of 1897 establishing a gold standard. From that time,
until 1914, the beginning of World War I, the State Bank held in gold reserves

more than was necessary to support the bills in circulation. The policy of a strong
ruble helped decrease the negative trade balance and attract foreign capital as
well.330
The Russian government has always played a central role in organizing the
nation's banking sector.3 t Until 1864 the government held a virtual monopoly on
banking services in Russia. In 1864, however, the government allowed the
formation of the first private bank organized as a corporation, 332 the St. Petersburg

Private Bank. From that year on, private joint stock banks grew rapidly? 33 The
323. KAXzemENBAUm S.S., RUSSIAN CuRRENCY AND BANKING 1914- 24 71 (Ist ed. London, 1925,
2d ed. Moscow. Juridika 1995).
324. See infra Appendix VI.
325. Unlike in other Western nations, however, before 1861 serfs or indentured peasants were used as
collateral instead of agricultural land. By the middle of nineteenth century mortgage banks in Russia held seven
million serfs as collateral, which was equal to 65% of all serfs in the nation. See V. Reshetnikov & N.
Proskuriyakova, Bankovskij Vodovorot Zemli Russkoj [Banking Whirlpool of Russian Land], Chastnaya
Sobstvennost, (Izvestiya publishing house 1995) (copy on file with The TransnationalLawyer).
326. Before 1914, the two largest state mortgage banks were the Nobles" Bank and the Peasants' Bank.
In addition, there were 10 mortgage banks organized as corporations, and several smallerjoint stock banks in
Poland, the Batics and the Caucasus. See KATZENELLENBAUM, supra note 323, at 72.
327. Id. at71.
328. By January 1, 1914, these small banks became very popular and numbered over 1,000. These banks
had 150 million gold rubles as capital and 505 million gold rubles were on deposit. Id. at 72.
329. Former serfs were able to buy land and organize farming communities which resulted in higher
productivity and increased exports of agricultural products 100% in just 10 years before World War I. Russian
industry was ranked only fifth in 1912, and its production of steel, iron and coal was growing at an increasing
rate. Id. at 8.
330. Id. at 10.
331. The first largest Russian mortgage bank, State Credit Bank, was established in 1789. "Chastnaya
Sobstvennost," Apr. 1995, Moscow. In addition, imperial government established a net of smaller, state or
kazennie, banks in the eighteenth century for the purposes of bailing out faltering feudal estates of the landowners. See V. Reshetnikov, BankiStaroy Rossii [Banks of Old Russia), Chastnaya Sobstvenost, Apr. 1995.
332. The government State Bank, however, immediately bought 10% of its own stock and put its own
directors on the board. See, e.g., Reshetuikov, supranote 331.
333. See infraAppendix VI.
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state still dominated economic trends in financial markets. For example, to
facilitate efficient distribution of land after the emancipation of serfs, the government established two state mortgage banks: (1) the State Peasants' Bank in 1882;
and (2) the State Nobles' Bank in 1885. 4 During the twenty years of their
existence, these two banks accounted for over fifty percent of all land-backed
mortgages which originated in the empire.
During this period, the government kept a very close tab on all bank
operations? 35 Government regulations included detailed standards for land
appraisal, eligibility of land for collateral, and procedures for the offerings of
mortgage backed securities. 33 Also, the government owned significant shares of
stock in most of the private Russian banks. This allowed the state to place its own
directors on the boards and closely supervise the day-to-day operations. 3 7 Active
participation of the czarist government in the Russian banking industry and its
history of close supervision, significantly simplified the task of the new Communist government when it nationalized all banks in late 1917.
B. RussianBanking After 1917
After the Bolshevik revolution,33 8 the new Communist government began a
policy of so-called "War Communism" which in effect was the complete
nationalization of all domestic industries. By a decree in December 1917, all private banks, credit giving organizations and credit unions were merged with the
State Bank.339 Under this decree, all assets and liabilities of all nationalized banks
were consolidated and transferred to one state bank. This bank, however, became
defunct by 1920 because with the decline of the market economy,340 it became
unnecessary to engage in banking.
By the end of 1921, industrial and agricultural production almost entirely
stopped and inflation was catastrophic. Complete failure of the "War Communism" prompted the Communist government to begin its new policy, the New
Economic Policy (NEP). To rejuvenate the economy, in 1921, the Communist

334. See Reshetnikov & Proskuriyakova, supra note 325.

335. For example, under Russian law liability for fraudulent transactions extended not only to a debtor
who provided insufficient or invalid security for a loan, but also to a banker who accepted such sham security.
See RussianJustice,TBELAWJ. 721,723. Dec. 11, 1875 (describing this law as establishing a legal principle
that "the receiver is worse than the thief').
336. See Reshetnikov & Proskuriyakova, supranote 325. In addition to government land banks, by 1915
there were 319 municipal banks which primarily dealt with mortgaging land in the metropolitan areas. Id.
337. See A. Tokhonov, Akczii Kommercheskih Bankov RossUskoj Imperil IStocks of CommercialBanks

in the Russian Empirel,ROSSUSKiECzENNiEBUmAGI [RusSIANSECumrrTs] 46 (1995).
338. October 25, 1917, old calendar style, November 7, 1917, new calendar style.
33q. Decree of the Central Executive Committee, Dec. 14, 1917. (The Laws of the Russian Federation,
1917, No. 10, art. 15). Ironically, this decree restored the pre-1864 state of affairs when the czar's government
had complete monopoly on Russian banking. Id.
340. Decree of the Central Executive Committee, Jan. 19,1920, cited in Agarkov, supranote 184, at 21.
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government passed several decrees re-establishing the State Bank u t and allowing
private entrepreneurship. Production picked up and so did the need for credit. By
the mid 1920s, banking organizations in the Soviet Union 2 were of three types:
(1) state organizations, such as the State Bank; (2) mixed ownership organizations, such as corporate banks with the state as the major shareholder;34 3 and (3)
purely private or corporate banks4 with no state ownership. In addition, the law
recognized credit-giving entities organized in the form of what is currently
known as a credit union.m
Developments during the period of the NEP in effect rescinded the provisions
of the 1917 Decree 34 which declared a state banking monopoly on all credit
giving operations.3 8 By 1924, after reestablishment of the State Bank, the Soviet
banking industry was comprised of at least nine different types of credit giving
entities4 9 The anti-inflation policy of the State Bank 3 0 was successful and the
ruble stabilized. Moreover, the assets of non-government owned banks started to
grow rapidly and, by the end of 1924, were equal to those held by the State Bank.
In sum, by the end of the 1920s and the completion of the NEP, it was
possible to conclude that the Soviet state did not have a monopoly in banking.
However, it was able to exercise control over the banking industry through
licensing credit giving entities, and regulation of their operations.' Functionally,
by 1924 the entire pre-revolutionary structure of Russian banking was duly
restored.
Understandably, such coexistence of private and state ownership in the
banking sector of a Communist country could not extend in perpetuity. By the

341. Decree of the Central Executory Committee, Oct. 12, 1921 cited in AGARKOv, supranote 184, at
21.
342. The Union of Soviet Socialist Republics was created in 1923; before that date the name of the state
was the Russian Soviet Federate Socialist Republic.

343. In 1927 the Soviet law recognized the corporation as a legitimate form of business. Regulation of
Corporations, Aug. 17, 1927 (Laws, 1927, No. 49, art. 500).

344. See AGARKOV, supranote 184, at 17.
345. See supranote 184 and accompanying text.
346. These credit giving organizations included agricultural cooperatives and trade credit organizations,
Laws of the USSR, 1928, No 11, art. 94.
347. Decree of the Central Executive Committee, Dec. 14, 1917, The Laws of the Russian Federation,

1917, No. 10, art. 15.
348. Agarkov, writing in 1929, stated that "the institute of state monopoly of banking in Soviet law is
unknown," See AGARKoV, supra note 184, at 23.
349. (1) State Bank; (2) banks of corporate type (of mixed or completely private ownership); (3)
cooperative banks; (4) municipal banks; (5) societies of mutual credit (credit unions); (6) societies of agricultural credit; (7) credit and savings partnerships; (8) municipal pawn-shops; and (9) savings offices. See
KAzENELLENBAUM, supranote 323, at 88.

350. Such anti-inflation policy ofthe State Bank in 1922-1923 included: (1) high interest rates, averaging
12-18% per month; (2) participation of the revenues of the debtor, (3) extension of credits in rubles but

crediting such loans to the debtor's account in foreign currency, which had to be repaid in such currency; and
(4) alternatively crediting the account in gold rubies. See KATZENELLENBAUM, supranote 323, at 76.
351. See AGARKOV, supranote 184, at 23.
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1930s Stalin's government phased out private ownership and completed
nationalization of all banks. From the 1930s the Soviet banking industry survived
virtually unchanged until 1987.
After the collapse of the Soviet Union in December of 1991, ironically, the
new Russian nation faced the same problems as in 1921, namely a dramatic fall
in production, inflation, and devaluation of currency. The remedial measures
taken also seemed to be the same, namely high interest rates, use of foreign
currency as alternative currency, and the proliferation of small private or mixed
ownership banks. It is yet to be seen if this recurrent transitory stage will lead to
re-nationalization or further de-nationalization of Russian industry.352
C. Russian Banking Today
From the beginning of Perestroyka,353 the Soviet banking industry began to
change dramatically. In 1987, the only bank in the nation, Gosbank, split into
several specialized branches. 35'After 1988, several commercial banks started to
appear. With the adoption of formal banking legislation in late 1990, reorganization of banking in Russia accelerated. Presently, the banking system again
resembles the structure characteristic to the period before 1917 and, to a certain
extent, the period of the NEP in the 1920s.
Remarkably, savings and deposit practices of contemporary Russian citizens
exhibit exactly the same patterns as those of their great grandfathers in the early
1920s. As the amount of deposits in commercial banks continues to grow, the
proportion of deposits in state banks continues to decline. 55 This trend signifies
the increased trust of Russian citizens in the nation's private banking system, and
the decreased significance of government banking institutions. Similar lines of
development were occurring during NEP 356 until Stalin realized the threat to the
Socialist state and decided to take over private banks and completely nationalize
the banking industry.
The Russian banking industry of the 1990s divides into four categories?57
Sberbank, the most popular and trusted of the savings banks and still government

352. In the December 17, 1995 parliamentary elections, the Communists won a majority of the seats to
the State Duma. Even though the name resounds of the Soviet past, the newly elected communists recognize
private ownership and are not likely to scale back current privatization reforms. Moreover, it is unlikely that
the industrial groups will voluntarily cede control of newly privatized enterprises. Frederick Kempe, Russian
Communist Woos CapitalistElite, WAL.ST. ., Feb. 5, 1996, at A14.
353. The new economic policy initiated by the Gorbachev government in mid-1980s and was aimed at

slow introduction of private ownership within the framework of a socialist infrastructure.
354. See, e.g., Levonian &Jaffee, supranote 246.
355. In January 1994 State Sberbank attracted 71.4% of deposits, in January of 1995, the total was
62.2%, and in June of 1995, the total was only 59.4%. The Share of Nation's Deposits in State Sberbank
Decreases,29 Ko.1smsAr 140 (1995).
356. See KAENM.ENBAUM. supranote 323. at 91.
357. See id. at 2.
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owned, 358 banks created by the large industrial enterprises to serve as their
treasury departments; 359 the recently privatized, independent and specialized
affiliates of Gosbank,6 and a large number of banks? organized de novo within
the past several years of the reforms. What remained of Gosbank has once again
been reorganized into the Central Bank of the Russian Federation.26 It is vested
with regulatory and licensing powers over other banks, and the authority to set
fiscal policy in Russia and the ruble rates.
The business of banking in Russia is more akin to the typical universal
banking operations of European rather then U.S. banks. 363 Russian banks actively
extend short-term credit to other banks and to industrial enterprises to finance
inventories and receivables.6 Long term capital investment is very rare due to
present instability and high inflation rates. Presently, with the U.S. dollar playing
the role of alternhtive currency, foreign currency operations are another very
lucrative area of bank business. Much like their European counterparts, Russian
banks are actively involved in non-bank securities dealings and real estate
investments.3 6 Under the latest privatization program, the government auctions
off shares in the "blue chip" enterprises in exchange for loans from private commercial banks. The result of this program is that when the loans expire, the banks
will end up holding significant stakes in these companies?'
D. Alas, Crime is a Problem
Much has been accomplished by Russian bankers in the past several years,
but still more has to be done in the future. One inauspicious subject that automatically warrants discussion in the context of Russian banking is crime. The
decline of the Soviet Union as a political structure precipitated the proportional

358. At the present time there are over 30,000 offices of Sberbank in the nation compared to about 5,500
of the rest of the banking system. See Levonian & Jaffee, supra note 246.
359. An example of this type of bank is Avtobank, created for the purposes of servicing the auto
manufacturing industry.
360. This category of banks include Moscovsky Narodny Bank, Promstroybank, Rosvneshtorgbank and
their branches which privatized separately in the regions. The government usually retains over 50% control
of these banks.
361. This category includes the smallest and some of the largest banks and many of them are the most
progressive. See Levionian & Jaffee, supra note 246 and accompanying text. Inkombank, Tokobank, Bank
Imperial, Stolichny and MENATEP bank are among the newly organized banks.
362. See Levonian & Jaffee, supra note 246.
363. Id.
364. Id.
365. Id..
366. Steve Liesman & Neela Banerjee, RussianEconomy'sNewBattleground:PrivatizationPlan,WALL
Sr.J., Nov. 29, 1995 at A10. It is largely assumed that the state will not repay the loans to the banks. Id. Under
the program, when the loans expire the banks will be allowed to sell the stocks in the secondary market and
keep 30% of any additional value above the amount of the loan, with the remaining 70% going to the
government. Id This motivates the banks to restructure the companies and make them more productive. Id.
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decline in law enforcement efforts, which in turn, left room for unprecedented
growth of organized crime and the underground economy 67 As a result, the
Russian government and private businesses have to deal with the threat in
unprecedented proportions? Organized crime in Russia is infiltrating practically
all types of business activity. Particularly, this infiltration is most apparent in
banking which is the "most vulnerable and lucrative target for organized
crime. 3 69 According to the Russian Ministry of the Interior, some 700 banking
institutions and 2,000 companies have been implicated in organized criminal

activity?

°

The U.S. law enforcement agencies are particularly concerned with the
Russian organized crime's infiltration of Russian banking which may potentially
give "easy access to the international banking community and the opportunity to
launder illicit proceeds whenever and wherever they desire. ' 37 Since 1991, there

were eighty-four assaults on heads72of Russian commercial banks, and forty-six
of these assaults were successful?
Russian legislators are every bit as concerned as the U.S. law enforcement
agencies and currently the State Duma, the lower house of Russian Parliament,
is reviewing legislation that will enact strict money laundering statutes in an effort
to control money laundering activities of criminal organizations. 3 7 3 Moreover, the
U.S. law enforcement agencies are advising Russian authorities and presently are
working on joint projects to curb the tide of economic crime in Russia. 374 Success
9f these joint efforts will further promote economic contacts between the United
States and Russia and serve as a measure of guarantee that Russian banks sub-

367. Jim E. Moody, Criminal Investigative Division FBI Before the House JudiciaryCommittee Sub.
committee on Crime and Corruptionin Russia andNIS, FED. NEWs SERV. CONG. HFARING TESTIMONIE, Jan.
25, 1996, availablein Westlaw, Conghrt Database.
Under [c]ommunism, it was philosophically and politically impossible for the ruling bodies to
recognize the activities of organized crime... [which] provided a variety of services to Russian
citizens via black market activities which were not available through the government. As a result,
appropriate legal tools were not created to control organized crime activities. When [c]ommunism
declined in Russia, the organized crime groups quickly expanded their influence in the emerging
move toward capitalism, again because sufficient constraints and enforcement tools had not been
present in existing Russian law ...
Organized crime activity in Russia includes monetary
speculation, manipulation of the banking system and embezzlement of state property....
Id.
368. WinnersAre Not Judged,22 KommAEnsN 133 (1995) (estimating that in 1994 the total revenues
from criminal economic activities in Russia equaled $30 billion or 5% of the entire GDP). See also Ariel
Cohen, Ph.D., Hearing Testimonies Before the House Judiciary Committee Subcommittee on Crime and
Corruptionin Russia and NIS, FED. NEWS SERV. CONG., Jan. 25, 1996, at 2, available in Westlaw, Conghrt
Database, 1996 WIL 5508579 (estimating that Russian Mafia turns over in excess of US$10 billion a year).
369. See Moody, supra note 367.
370. Id.
371. Id.
372. Id.
373. Id.
374. Id.
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mitting banking applications in the United States are well regulated at home and
are conducting legitimate business operations.375
E. RussianBanks Abroad
After the establishment of the Communist government in 1917, Russian, and
then Soviet, industry almost entirely lost its international character. Only very few
state-owned banks maintained offices abroad? 76 With the increase of foreign
trade, Russian bankers realize that their clients' needs do not stop at the nation's
borders. Considering that before 1917 there were thirty-three branches of Russian
banks abroad, 7 contemporary Russian bankers still have a long road ahead. At

the present time, there are only a few branches of Russian banks operating
abroad.3 78 Some banks restructure their branches into subsidiaries which can
79

transact with the residents of the jurisdictions of their intended operation.?

Representative offices are much easier to open, and at the present time, many
Russian banks have such offices worldwide.38 0

After the beginning of the free market reforms in the 1990s, the Russian
economy has become increasingly international and Russian banks are following
to the countries where Russian business interests are most
their clients
38t

apparent.

375. Id. at 367.
376. See infra note 384 and accompanying text. Moscovsky Narodny Bank, established in 1919 in
London, was one such state owned bank that maintained offices abroad. Id.
377. See KATZENELLXNBAUM, supranote 323, at 72.
378. See Manvelov, supranote 7. Two of these branches,filial in Russian, were open in Cyprus by
Inkombank and Rosvneshtorgbank. Id.The other bank was just recently established in Canada on November
30, 1995, by Moscovsky Narodny Bank of London. Moscow Narodny Bank Selects Canadafor Location of
FirstNorth American Office, CAN. NEWSWIRE, LTD, Nov. 30, 1995.
379. See Francis Williams, InternationalCapitalMarkets: Russian Banks Open Subsidiaryin Geneva,
FIN. TIMs, Oct. 20, 1995, availablein Westlaw, Allnews Database. United Export Import Bank (Unixem) of
Moscow opened a fully owned subsidiary in Geneva on October 19, 1995, and Stolichny Savings Bank opened
up a subsidiary in Amsterdam in January 1995. Id. Vneshtorgbank opened subsidiary banks in Switzerland and
Cyprus. See Manvelov, supranote 7.
380. See Manvelov, supranote 7. For instance, according to the CBR, Inkombank has representative
offices in Switzerland, Germany, Austria, and Cyprus and is planning to open its offices soon in Spain and
Greece. Most-Bank has an office in London, and Mezchkonbank in Bachrein. Id.
381. See itl The democratic reforms of the 1990s also made it possible for Russian citizens to travel
freely world wide. In addition to businesses, these new international travellers are the other type of Russian
bank's customers to these offices abroad. Id.
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These countries include Austria,3 2 Bahrain, 38 3 Canada, 311 Cyprus, Germany,38 Israel, 387 the Netherlands, 388 Poland, 389 Singapore,390 Switzerland, 39' the
United Kingdom, 392 and many others. In total, over twenty Russian banks had
opened offices abroad by the beginning of 1995. 93
In 1995, only four Russian banks filed applications with the Federal Reserve

in the United States. These banks are Doninvest, an little-known private bank
from Rostov-on-Don; 394 Promstroybank, 395 the former Soviet industrial bank;
Rosvneshtorgbank, 39 the government's foreign trade bank; and Inkombank, the
most innovative of them all.

97

Even though Inkombank is one of the largest

banks in Russia with assets of over US$1.5 billion and one of the most progressive, employing a team of western consultants, it is expected that it will take

382. Id.
383. See FirstRussian Bank in Gulf to Open in Bahrain, AGENCE FRANCE - PRESSE, Mar. 20. 1995,
availablein Westlaw, Allnews Database (discussing offshore operations of Mezhcombank).
384. See Russian MerchantBank Takes Plunge With Winnipeg Office, VANCOUVER SUN, Dec. 4, 1995,
availablein Westlaw, Allnews Database (discussing the opening of the first office of Russian Narodny Bank
in North America).
385. See Cyprus: Mafiain the Med, THEBANKEROct. I, 1995, availablein Westlaw, Allnews Database,
(discussing establishment of Russian offshore banking units in Cyprus and speculating on criminal involvement
of Russian bankers). There are six Russian offshore banking units in Cyprus and six representative offices, all
established after 1993. Id. These banks include Agropromstroybank, AvtoVAZbank, Inkombank, Permcombank, Vneshtorgbank U.K., Tokobank. Id.
386. See infra note 378 (noting that MontazhSpetBank opened a representative office in Berlin).
387. See Mosstroybank'sRepresentative Office in Israel,BMzEKON NEWS, Aug. 8, 1994, available in
Westlaw, Allnews Database.
388. See W'illiars,supranote 379 (mentioning that Stolichny Bank was the first Russian bank to get full
banking license in Amsterdam).
389. See FirstPrivateRussian Bank Opens Representative Office, FIN. EAST EUROPE, Jan. 6, 1995,
available in Westlaw, Allnews Database (stating that MontazhSpetsBank of Russia is opening its first
representative office in Warsaw in January 1995).
390. See supra note 384 and accompanying text.
391. See Alexei Gusev, Switzerland IncreasinglyLooks Like The FinancialPlace To Be ForRussian
Banks, BIzEKON NEws, Dec. 14, 1996, available in Westlaw, Allnews Database (discussing business
operations of Russian banks in Switzerland). Among Russian banks which opened representative offices or
subsidiaries in Switzerland are Menatep, Inkombank, Rossiisky Kredit, and UneximBank. Id. Notably,
UneximBank (Geneva) is the second Russian bank-subsidiary to gain full banking license abroad. Id.
392. ForeignBanks in London: FastTrack on Forex, FIN.TMES, Nov. 1, 1995, availableIn Westlaw,
Allnews Database (stating that by the end of 1995 six Russian banks set up representative offices in London).
These banks are Alfa Bank, Elbim Bank, Lefortovsky Bank, Maritime Joint Stock Bank, Most Bank,
Promstroy Bank of Russia. Id.
393. See Lev Makarevich, More Then A Thousand Russian Banks Are Registered Together With The
ARB In London, BIZEKON NEWS, April 20, 1995, availablein Westlaw, Allnews Database.
394. See RussianBank Requests Washington Representative Office, 6 INT'L BANKING REG. 31 (1994),
availablein Westlaw, Allnews Database (discussing the bank's application with the Board).
395. See supranote 166 and accompanying text.
396. See supranotes 10, 165 and accompanying text.
397. Elizabeth Festa, RussianBankApplies to Open Representative Ojice. AMERICAN BANZER- BOND
BUYER DrvSsIoN, May 29, 1995, available in LEXIS, News Library, Abbb File.
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the Board several years to approve the application.398 In January 1996, zrossisky
Credit was added to the list of Russian contenders to establish a representative

office in the United States was joined by bank Rossisky Credit?' 9
As of February 1996, none of the Russian banks' applications to establish

representative offices in the United States had been approved, and only Promstroy
bank's application has been accepted for review.
V1. CONCLUSION

Trade transactions serviced by Russian banks are becoming increasingly
global in nature due to the accelerated growth of the Russian banks' customer

base and the worldwide expansion of Russian business interests. 4° The Russian
banking industry is adapting quickly to this new reality and making efforts to

establish itself in those foreign jurisdictions where Russian business presence is
most apparent.

2

Among Russian trading partners, the United States has his-

torically occupied one of the leading roles.! 3 However, entry into the United
States banking community by foreign banks has been traditionally restricted by
the U.S. protectionist banking laws. Today, in spite of trading volumes in the
multimillions between the two countries,D no Russian bank has been allowed to
establish an office in the United States.

5

This article suggests that although Russian banks' applications to establish
U.S. representative offices generally meet both mandatory and discretionary
standards of the IBA and the Board regulations, the Board is reluctant to approve
Russian banks' applications due to CBR's lack of experience in international

supervision on a consolidated basis. A long history of distrust and4 misunder
398. See supra note 167 and accompanying text.
399. Telephone Interview, supranote 10.
400. Id.
401. See Manvelov, supranote 7 and accompanying text.
402. See MerrillL nch: Bullish on the World,supranote 8, at 32 (stating that the strategy of following
customers abroad is commonly employed by service companies, such as banks, insurance companies, and
brokerage firms); see also supranotes 384-91 and accompanying text.
403. See generally Pullen, supra note 3, at 160.
404. See 81 FED. R-sERva BILL A56 (1995) (noting that liabilities of U.S. banks to Russian persons
and entities increased from US$577 million in 1992 to over US$7 billion by the end of 1995).
405. See Nicholas Denton & Chrystia Freeland, Expansion by Russian Banks FacesResistance, FIN.
TIMES. Oct. 13, 1995, availablein Westlaw, Allnews Database (discussing the difficulties faced by Russian
bankers in their application process to open offices in the United States and the United Kingdom).
406. See, e.g., Albert F. Heard, Justice and Law in Russia, HARPER'S MAG. 76:920 (1888)
(acknowledging that "the rule of law is the normal state" in Russia, the author nevertheless commonly uses
such terms as tyrannical, autocratic, despotic and patriarchal). The perception of Russia as "evil empire" has
a tradition of long-standing in Anglo-American culture, originating long before the Bolshevik revolution in
1917. William W. Smithers, Russian Civil Law, 52 Am. L. RG. 137, 213, 632, 678 (1904) (describing the
Russian state as an "Asian Horde"); id. at 658; Edwin Maxey. Russian Raidson NeutralCommerce, 3 MIcH.
L. REV. 1, 8 (1904) (accusing Russia of violating international law during the war with Japan); Russia and
Contraband,20 LAW Q. REV. 339 (1904); Tighe Hopkins, An Empire Without Law 119 L.TIMES. 151 (1905)
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standing" 7 of the former Soviet Union, as well as exaggerated fears of criminal
infiltration' 8 in present-day Russia, are also factors influencing the Board's
review process. Indeed, Russia does have a significant criminal problem, 4°9
however, the Russian government and Russian business community are taking
active measures to control organized crime, and the overwhelming majority of
Russian banks are legitimate business entities."0
Russian bank applicants should consider many factors before applying to
establish a bank in the United States. The anticipated difficulty in gaining
approval of an application includes consideration of experience and size of a
foreign bank in international banking, whether the application is for the establishment of a fully-owned subsidiary or a branch or a representative office, whether
other banks from this country were permitted to enter the United States; and the
attitude of the U.S. regulators toward the bankers from the applicant nation.
Applicants considering an acquisition or a de novo establishment of a banking
organization in the United States should evaluate potential choices of allowable
banking enterprises in the United States and weigh the benefits and shortcomings
of each available structure. From the outset, an aspiring foreign banker should
assess his or her business needs, namely, what the scope of the operation will be.
Depending on the scope, having the optimal organizational form will reduce
transaction costs and maximize the returns from an enterprise.
If the objective is the establishment of a full service banking operation, then
a .ubsidiary would be the best choice. Although this form is universal, because
it allows participation in corporate and retail commercial banking, the regulatory
presence over these subsidiaries is commensurate with the opportunities. Supervision is omnipresent, both from the state and the U.S. federal regulatory
agencies.
A branch or an agency is more restricted in marketing choices, but allows
more room for concentration on particular banking needs. It can also be successfully used for lending operations, corporate finance and investment banking.
A representative office is better suited to the fledgling international banker
who is unwilling or is not able to tie up large capital, and who comes from a
country with limited or no banking presence in the United States. This form of a
banking office provides an opportunity for the Board to familiarize itself with the

(labelling Russia an "anarchic empire of the night"); H.S.Q. Henriques, The Russian Passport System,
Religious Disabilities of Foreigners, 39 LAW MAO. & REv. 320 (1914); E.P. Wheeler, American Democracy
and RussianDemocracy,52 AM. L. REV. 657 (1918).

407. See, e.g., J.B. Scott, Democratic Russia, 11 AM. J.INT. L. 416 (1917) (contending that of Nicolas
Hopened a new era of law and democracy and, ironically, compares the new developments in Russia to those
in the United States in 1776-was he in for a big surprise!).
408. See supranote 366 and accompanying text.
409. Winners are not Judged, supra note 368. According to recent estimates, in 1994 the revenues from
criminal activities in Russia equalled to 5% of GDP. Id. at 17.
410. See supranote 373 and accompanying text.

218

1996/Applicationsby Russian Banks to Establish Offices in the U.S.
regulatory structure of the home country of an applicant, especially if this is the
first application from the banker's home country. Therefore, for practical purposes, Russian bankers willing to enter the U.S. banking industry must first apply
to establish a representative office.
The Board approval of a representative office must include assessment of the
same factors as in the approval of a branch or an agency. These required factors
include determinations on whether:. (1) the foreign bank engages directly in the
business of banking outside the United States; (2) has furnished to the Board the
information it needs to assess adequately the application; and (3) is subject to
comprehensive supervision or regulation on a consolidated basis by its home
country supervisor.411
Russian banks generally meet the criteria of these mandatory factors. The
factor most commonly questioned in the follow up commentaries by the Board
is the lack of consolidated supervision of bank applicants. Under the IBA, the
Board has to be assured that a bank applicant is supervised on a consolidated
basis. However, in recent statements, the Board expressed its opinion that this
standard should be relaxed with respect to countries whose regulator is making
significant efforts to implement such consolidated supervision.4 12 As was shown
above, the CBR is making these efforts under its own initiative, and under the
decrees of the President of the Russian Federation.
In acting on the application, the Board may consider other relevant standards
for approval of a foreign office. At its discretion, the Board may take into
account: (1) whether the home country regulator has approved the U.S. office; (2)
the financial and managerial resources of the foreign bank; (3) whether the
foreign bank has provided adequate assurances on the availability of information
to the U.S. regulatory agency; and (4) whether the foreign bank is in compliance
with all applicable U.S. laws.41 3

411. See 12 U.S.C. § 3105(d)(2) (1995); 12 C.F.R. § 211.24 (1995); see also Federal Reserve Application Order Approval, in re Banco Bendeirantes, S.S., San Paulo, May 15, 1995. available in Westlaw,
Fedrsvbul Database.
412. See supra notes 125, 177 and accompanying text.
413. 12 U.S.C. § 3105(d)(3) (1995).
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VII. APPENDICES

Appendix I
Summary Table of Foreign Bank Representation in the U.S.
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Appendix II
Permissible Banking Operations of Foreign Banks in the U.S.
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Appendix m
Information requested in connection with applications by foreign banks to
establish representative office in the United States 4

1. (a) Provide the name and address of the applicant.
(b) Provide the name and telephone number of the contact person.
2. State the intended location of the proposed representative office (street or
post office address, city, county, state).
3.

(a) Provide the statement from the appropriate authorities in the home
country or the Applicant and, if different, the home country of any
top tier foreign bank in the ownership chain, that such authorities do
not object to the establishment of the proposed office.
(b) Provide a statement from the Applicant's home country supervisor
that the Applicant is dul' organized, licensed as a bank, and in good
standing.

4. Briefly describe the bank regulatory system that exists in the home country
if the Applicant and, if different, the home country of any top tier foreign
bank in the ownership chain. For each bank in a different home country, the
descriptions should address:
(a) The extent to which the bank is subject to comprehensive supervision or regulation on a consolidated basis by its home country
authority;
(b) Powers and functions of bank supervisory authorities; and
(c) Frequency and scope of direct or indirect supervisory examinations
of banks.
5. (a) Provide a brief history of the Applicant, including ranking by asset
size in the home country and number of offices operated in the home
country.
(b) Give brief summary of the Applicant's experience in international
banking, including: the volume and character of its current international business; a description of the structure of the Applicant's
foreign or international department; the location, number, and asset
size of existing foreign offices; and the number of international staff.

414. See Press Release I supranote 48.
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(c) Discuss whether the Applicant engages directly in the business of
banking outside the United States.
6. Provide the organizational chart for the Applicant and its top tier parent,
if any, showing all related companies in which 25 percent or more of the
voting securities are directly or indirectly owned, controlled, or held with
power to vote, or otherwise controlled. Include the place of incorporation
of all companies.
7. Provide the following for the Applicant:
(a) Parent only and consolidated balance sheets, showing separately
each principal group of assets, liabilities, and capital accounts as
of the end of the most recent fiscal quarter and for the comparable quarter of the preceding year.
(b) Parent only and consolidated income statements showing
separately each principal source of revenue and expense, through
the end of the most recent fiscal quarter and for the past fiscal
year. For statements reflecting the most recent quarterly information, also provide statements for comparable period of the
preceding year.
8.

(a) Describe the existing operations of the Applicant and its ultimate
parent, if any, in the United States, including bank and nonbank
subsidiaries, branches and agencies, commercial lending companies, and representative offices.
(b) If any existing office has been determined by its U.S. regulator
to be in less than satisfactory condition, the Applicant should
discuss why it believes it should e permitted to enter or expand
in the United States, notwithstanding that condition.
(c) discuss the purposes for establishing the proposed representative
office and the reasons why it is believed that such office wold
further the development of the Applicant's international or
foreign business.

9. Describe the type of activities to be conducted by the proposed
office. Provide projected balance sheets and income and expense
items for the proposed office for the first three years of operation.
10. Indicate the manner in which, and the extent to which, the Applicant
proposes to direct and supervise the activities of the proposed office.
11. Indicate the total number of individuals to be employed in the
proposed representative office. Provide the name and give a brief
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description of the experience of the proposed office manger. Provide
the information requested in the Biographical Form (to be provided)
for this individual.
12. The Applicant and its ultimate parent (bank or holding company), if
any, should provide adequate assurances that such information on the
operations or activities of the foreign bank and any of its affiliates
will be provided to the Board as the Board deems necessary in order
for it to determine and enforce compliance with the International
Banking Act, the Bank Holding Company Act, and other applicable
Federal laws. Describe whether there exist any secrecy laws or other
impediments that would restrict the ability of the Applicant and its
ultimate parent, it any to provide information to the Board as needed
by the Board to determine and enforce compliance with U.S. law. If
any impediments exist, explain how the Applicant and the ultimate
parent, if any, propose to provide the Board with assurances of
access to such information. Describe what policies, procedures, and
internal audit measures will be put in place to ensure compliance
with U.S. law.
13. Discuss whether the establishment of the representative office is permitted by the state law.
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Appendix IV
Assurance Commitment
Applicant and, if applicable, Its ultimate parent' 5 should provide the following
commitment (jointly or separately) through an officer that is authorized to bind
the entity making the commitment:
Each of [Name of Applicant] ("Bank"), a bank organized under the laws of [home
country], and [Name of ultimate parent] ("Parent"), a [company/bank] organized
under the laws of [home country], will make available to the Board of Governors
of the Federal Reserve System such information on the operations of Banks and
any affiliate 1 6 of Bank that the Board deems necessary to determine and enforce
compliance with the Bank Holding Company Act, the International Banking Act
and other applicable federal law, provided that if the disclosure of such information is prohibited by law or otherwise, Bank and Parent will cooperate with the
Board including, without limitation, by seeking to obtain timely waivers of or
exemptions from any applicable confidentiality or secrecy restrictions or requirements in order to enable Bank or Parent to make any such information available
to the Board.

415. See supra note 71.
416. See supra note 260.
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Appendix V
Consent to Jurisdiction
Applicant and, if applicable, its ultimate parente 17 should provide (jointly or
separately) the following commitment through an officer that is authorized to
bind the entity making the commitment:
Each of [Name of Applicant] ("Bank"), a bank organized under the laws of [home
country], and [Name of ultimate parent] ("Parent"), a [company/bank] organized
under the laws of [home country], consents to the jurisdiction of the United States
for the purposes of any and all claims made by, proceedings initiated by, or
obligations to, the United States, the Board of Governors of the Federal Reserve
System ("Board of Governors") and any United States governmental agency,
department or division.
Each of Bank and Parent designates [name and address] as its registered agent to
receive service of process on Bank or Parent in connection with such action.
Bank and Parent agree to maintain a registered agency in the United States and
to notify the Board of Governors of any change in the designated registered agent.

417. See supra note 262 and accompanying text..
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Appendix VI
Statistics on Russian Banking Before 1917
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